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[CONTINUED FROM VOL. XVI.] 





Lyp1a AND THomas Rector, Plaintiffs in Error, vs. WavaH, 
Defendant in Error. 


1. The remedy by the ancient warranty real of the common law never had 
any practical existence in the United States; and the principles which were 
applied to it, having their origin in the feudal system, are not applicable to 
the covenant of warranty used in our system of conveyancing. 

2. The common law implied no warranty, when partition was made between 
joint tenants and tenants in common. The doctrine, which makes an out- 
standing title bought in by one joint tenant or tenant in common, enure to 
the benefit of his co-tenants, is one of equitable cognizance, and courts of 
equity mould and apply it, so as to do justice among the tenants. 

3. At common law, conveyances between tenants in common cannot operate 
by way of release, but must contain words of perpetuity to passa fee. If 
one tenant in common conveys to another by a deed with warranty con- 
taining no such words, the warranty becomes extinct by the death of the 
grantee, and any after acquired title of the grantor does not, by virtue of it, 
enure to the heirs of the grantee. 


Error to Marion Circuit Court. 


The opinion of the court contains a sufficient statement of 
the facts. 
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Glover & Campbell and Buckner, for plaintiffs in error. 

1. The deeds of partition read in evidence were in the pro- 
per legal form to consummate a full and perfect partition be- 
tween joint tenants or tenants incommon. 4 Kent, 6, 7, 8, 
364, 369. 4M. &8.178. 10J.R. 456. 18 ib. 79. Chit- 
ty’s Blackstone, book 2, page 324. A mere release in such 
cases being the proper form to pass a fee simple estate, the 
warranty thereto annexed is a warranty of such an estate. 2. 
Those deeds, therefore, forever estopped the grantors from 
denying that the title passed by them. It was a universal 
principle at common law, that a conveyance, no matter of 
what form, with general warranty, concluded and estopped the 
grantor to the extent of the estate conveyed. 2 Thomas’ 
Coke, top page, 347 (1 Am. from last Lond. ed.) notes (1) 
and (2). Ib. 288, 290, 293. Shep. Touch. 181-2. 3 
Taunt. 90. 4M.&8. 178. 1 Salk. 276. Strange, 818. 3 
T. R. 441. 2 Saund. 38 a note 4. 2 Rep. part 3, 58, Lin- 
coln college case. Ib. part 4, 121, Bustard’s case. 2 Rep. part 
3, pp- 59 and 63. 1 ib. 67, Archer’s case. Ib. 186, Chud- 
leigh’s case. Chitty’s Black. book 2, 301-2-3-4. The same 
doctrine has been recognized in this country. 6 Watts, 63. 
28.& R. 507. 14 Mass. 243. 10 Met. 192. 17 Mass. 
249. 3 Pick. 52. 24 Pick. 324. 15 Mass. 307. 7 Greenl. 
97. 8 Ohio, 226. 11 ib. 235. 3 ib. 116. 2 Humph. 386. 
1 Sum. 263. 1 Peck, 24. 3 Leigh, 376. 9 Cranch, 52. 4 
Dana, 251,129. 14 Johns. 224. 4 Bibb, 436. 12 Johns. 
207. 11ib. 91. 4Dev. & Bat. 54. 5 Pike, 693. 7 Conn. 
214. 9 Wheat. 455. 10 Mo. 434. 29 Me. Rep. 183. 30 
ib. 539. 38. The power of attorney from Thompson Bird to 
Bates was sufficient to authorize the latter to insert covenants 
of warranty in the deeds. 3 T. R. top p. 414. 15 East, 45. 
21 Wend. 279. 2 Camp. 555. 1J. J. Marsh. 291. 1 Ala. 
(new series, ) 446. 1 Wash. C. C. R. 455. 15 Verm. 160. 
2 McLean, 549. 6 Hill, 337. 8 Mass. 181. 4. It is ob- 
jected that the deeds were not formally excuted in the name 
of Thompson Bird as grantor; that the signature should have 
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been ‘‘ Thompson Bird, by Moses D. Bates, agent.” The 
answer to this is, that the ‘‘ proprietors’? are stated to be the 
granting parties. Bird was shown to have been one of those 
proprietors. Jd certum est quod potest certum reddi. 8 J. 
R. 885. 2N.H. 310. Story on Agency, 183. 10 N. H. 
470. 7 ib. 475. 3 Dana, 237. 5. Even if there was any 
defect in the power or its execution, the deeds of partition 
were subsequently ratified by Thompson Bird by implication. 
Express ratification is not necessary. 1 Liv. on Agency, 
44-5, 2 Greenl. 359. 2 Bos. & P. 301. 12 Wend. 525. 
4 Pet. 83. 4 Binney, 231. 8 Cow. 586. 6. It is said that, 
as all parties to the partition lost the title which they divided 
among themselves, the mutual obligations which they held 
neutralized and destroyed each other, so that neither had a 
cause of action against the other. No such principle is known 
to the law; but even if there were, the warranty does not de- 
rive its conclusive power from any cause of action it is sup- 
posed to give, but from its effect to seal the lips of the maker 

to aver any thing against it. 7 Mass. 21,291. 8 Ohio, 226. © 
15 ib. 409. 4 Bibb, 436. 9 Cranch, 52. 9 Wheat. 455. 4 
Dev. & Bat. 54. 2 Humph. 353. 7. The amount of conside- 
ration is wholly immaterial. 8 Mass. 200. 8. Even if it 
were conceded that Bates had no power to insert the express 
covenant of warranty, every partition implies and has annexed 
to it a warranty in law. 2 Thomas’ Coke (same ed. above 
cited) top pp. 527, 298, 300. 1 ib. 819, (K.) note 68, 
838-9 and note T. 1 Shep. Touch. 185. 3 ib. 467. 11 
Pick. 311. 3 Dana, 321. 3 John. 331. 4 Bibb, 355. 2 
Sumn. 522. 5 Johns. 388. 3 Greenl. 214. As between 
tenants in common, a purchase of an outstanding title by one 
enures in equity to all: an equity in this case entitles the 
plaintiffs to recover. See R. C. 1845, tit. Ejectment, section 
13. 11 Mo. 487. An implied warranty at common law 
created an estoppel. 1 Touch. 203. Ib. 183, 40, 46-7. 2 
Coke, top p. 288, note A.” 3 Dana, 321. 38 John. 331. 3 
Harr. (Del.) Rep. 103. 4 Kent, 260. Archer’s case, 1 
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Rep. 67. 9. It is well settled that an estoppel will sustain an 
ejectment. 4 Kent, 98. 11 Ohio, 478. 2 Dev. 177. 10. 
The defendant being a mere trespasser cannot set up an out- 
standing title in Bird, Bates and Rector, when they would not 
be allowed to set it up themselves. 

‘biel Leonard, for defendant in error. The plaintiffs rest 
their title upon two propositions. 1. That a conveyance of 
land with warranty has the effect at common law of passing all 
the after acquired estate of the grantor. 2. That upon this 
principle, the deed of 1819, from Bird and others to the plain- 
tiff’s ancestor, passed to him all their after acquired title to the 
lot in controversy. The defendant controverts both proposi- 
tions. 

I. As to the first, it is admitted that it is sustained by the 
decisions in Massachusetts and several other states, and these 
decisions are expressly put upon the old common law doctrine 
of rebutter incident to areal warranty. Somes v. Skinner, 
3 Pick. Rep. 58. Pike v. Galvin, 29 Me. Rep. 183, where 
the American cases are all collected. It is denied, however, 
that this Massachusetts doctrine is part of the English common 
law, and the two following observations are submitted in sup- 
port of this position: 1. The personal covenant of warranty 
used in the American system of conveyancing is not identical 
with the warranty real of the common law, and there is, there- 
fore, no legal propriety in imputing to the former the effect 
that the ancient common law imputed to the latter. 2. If, 
however, the personal warranty is to be considered identical in 
its operation with the real warranty of the ancient law, yet the 
effect of passing an after acquired estate in all cases was never 
imputed by that law to the real warranty. The effect of a real 
warranty was to oblige the warrantor to defend the estate to 
which it was annexed; and it was used either for defence or 
redress. For defence, when the attack came from the direc- 
tion of the grantor; and this was called a rebutter and some- 
times an estoppel. For redress, when the attack came from a 
stranger, either on voucher, or warranty of charter to recover 
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a recompense in land of equal value. 2 Black. Com. 300-303. 
Two circumstances, however, were essential to enable the war- 
ranty to operate by way of rebutter, or in other words, to con- 
stitute the warranty a bar: 1. The estate to be barred must 
have been divested or turned to a right at the time or before 
the warranty was made. 1 Shep. Touch. 186-188. Lord 
Seymour’s case, 10 Rep. 96. 2 Thomas’ Coke, 537. Roll 
v. Osborn, Hobart’s Rep. 20. 2. The estate to be protected by 
the rebutter or estoppel must have been a continuing estate at 
the time it sought the protection of the warranty. Same author- 
ities cited above. 2 Greenleaf’s Cruise, tit. 32, chap. 25, 
secs. 12-14. Cases will illustrate these rules. In the old 
law, there were estates without rights, and rights without es- 
tates. When a throne is usurped, there is a sovereign de facto, 
and a king without a kingdom. When a freeholder was turned 
out of his freehold by disseisin, and his place usurped by a 
stranger, a wrongful freehold, an estate de facto was created, 
and the lawful estate was displaced or turned to aright. The 
case put in Coke, 265, a, in the very passage usually cited in 
support of the new doctrine, is of a father and son. The 
father is disseised, and the son releases to the disseisor with 
warranty ; then the father dies; the land descends to the son, 
and this after acquired estate is barred by the warranty, or in 
other words, is transmitted from the son to his grantee by the 
previous conveyance with warranty. Here the estate barred is 
turned to a right by the disseisin at the time of the warranty, 
and the estate protected by the warranty is in being when the 
right to the land descends upon the son. If either had been 
otherwise, the warranty would not have barred, or in modern 
language, the after acquired estate would not have passed. 
The case from the Year Books, 17 Edw. III., cited in 31 vol. 
Law Lib. 458, and Seymour’s case, 10 Rep. 96, prove both 
these propositions. The case of Hutchinson v. Prestwidge, 
4M. & S. does not conflict with any thing here said. There 
the lease and release of the tenant in tail produced a discon- 
tinuance of the estate tail, and turning that estate to a right 
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(Co. Litt. 8330, a,) made it capable of being rebutted. Doe 
v. Oliver, 2 Smith’s Lead. Cases, note of Am. editor, in which 
the cases upon this subject are collected. The case of Right 
v. Bucknell is reported in 2 B. & A. 278 (22 Eng. Com. 
Law Rep. 73.) If this view of the law be correct, it is mani- 
fest that the present warranty, giving it all the effect of a real 
warranty of the ancient law, cannot have the effect to pass the 
after acquired rights of any of the grantors in the partition deed 
of 1819, for the want of the very two conditions essential to give 
a warranty that effect at common law. 1. There was no estate 
either rightful or wrongful in Stephen Rector at the time the 
partition deed was made, and none was created by that deed. 
2. The estate to be barred, or rather the estate to be transmit- 
ted, that is, the estate of Abraham Bird, the father, acquired 
by T. Bird, M. D. Bates and W. V. Rector, after the execu- 
tion of the partition deed of 1819, was not displaced or turn- 
ed to a right, when that deed was executed. 

II. Assuming the Massachusetts doctrine to be the rule of 
decision in this state, several reasons exist to exclude from its 
operation the deed of 1819. 

First. The warranty in that deed is not within the reason or 
equity of the rule. Comstock v. Smith, 18 Pick. Rep. 119. 
Jackson v. Bradford, 4 Wend. 620. Blanchard v. Brooks, 
12 Pick. 47. Alen v. Sayward, 5 Greenl. Rep. 230. The 
distinction is between a sale and a partition. In the first case, 
‘natural justice obliges the seller to guaranty the title; in the 
other, the same justice imposes upon the parties the implied 
limited warranty of the common law upon a partition among 
parceners, binding each part owner to the extent of his inter- 
est in the common title and no further. Upon a partition 
among coparceners with this limited warranty, if a stranger 
come with a paramount adverse title, and take the whole prop- 
erty, these warranties become extinct by mutually compensat- 
ing each other; while if it take only part, the share, for in- 
stance, assigned to one, the other part owners are liable, not 
for the whole, but each for his due proportion of the loss. 
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Under the new rule, however, if it is to be applied to a parti- 
tion deed, when this adverse title extends to the whole property, 
and descends upon one of the part owners (as in the present 
case, ) the warranty, instead of being extinguished by the ex- 
tinction of the common title, or even limited in its operation, 
immediately transmits the new title without compensation to 
the former co-tenants and throws the whole loss upon that part 
owner who has acquired the new title. The principles of natu- 
ral justice, which, it is said, called this rule into existence, 
forbid its application to such cases. Bustard’s case, 4 Rep. 
120. Co. Lit. 173, 6, 174, a. 2 Greenleaf’s Cruise, tit. 32, 
chap. 6, sec. 16, chap. 25, secs. 21, 22. The three partition 
deeds of 1819, may be considered as one assurance, and con- 
strued accordingly. Jackson v. McKenny, 3 Wend. 233. 
No consideration was given for the warranty, and the intention 
being manifest, the court ought to limit its meaning, notwith- 
standing the words are general, to that which was the subject of 
the partition. Sumner v. Williams, 8 Mass. Rep. 214. 
Allen v. Holton, 20 Pick. 463. Moore v. Magrath, Cowp. 
Rep. 9. 

Second. The warranty is of no legal validity, for the reason 
that the covenantee (S. Rice) is also one of the covenantors ; 
and being void as a covenant, is inoperative to pass the after 
acquired title. Nor are there any proper words of perpetuity 
in the warranty, so as to enable it to enure to the heirs of the 
grantee. 1 Inst. 383 4. 2 Greenleaf’s Cruise, tit. 32, chap. 
25, sec. 13. 

Third. If, however, the present warranty must be consider- 
ed as embraced by the rule, the deed of 1819 cannot have any 
other or further effect than it would have had, if the estate 
subsequently acquired had been vested in Bates, Bird and W. 
V. Rector, when the deed was executed. Patterson’s lessee 
v. Pease, 5 Ohio Rep. 192. If that had been the case, the 
deed could only have taken effect as a deed of bargain and 
sale, or as a common law release. Under the old law, the 
partition deed, as an original common law conveyance, like a 
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common law exchange, must have been executed by the entry 
of the parties, and there is no pretence of any thing of that 
kind here. 2. Greenleaf’s Cruise, tit. 32, chap. 6, secs. 14 
and 25. Asa deed of bargain and sale, it is inoperative to 
the plaintiff for two reasons: 1. No consideration is express - 
ed in the deed and none was proved. 2 Inst. 672. 4 Kent, 
495. Jackson v. Fish, 10 J.B. 456. 2 Greenleaf’s Cruise, 
tit. 32, chap. 9, secs. 83,4, 19 and 22. 2. It vested only a 
life estate in Stephen Rector for want of proper words of per- 
petuity, and of course, his heirs take nothing under the deed. 
2 Black. 324. 1 Thomas’ Coke, 390. Co. Lit. 96. 2 Green- 
leaf’s Cruise, tit. 32, chap. 22, secs. 6, Tand8. Ib. chap. 
6, secs. 23, 24, 34. As a common law release, it is inopera- 
tive for the following reasons: 1. There was no joint tenancy 
between the grantee, Stephen Rector, and his grantors, Bird, 
Bates and W. V. Rector. Stephen Rector had no estate in the 
land, and the deed, therefore, is of no validity as a common 
law release, for want of such an estate in him as qualified him 
to take a release. 2 Greenleaf’s Cruise, tit. 32, chap. 6, secs. 
18-39. 2. If Stephen Rector had any estate, it was a tenancy 
in common, and it is old law, that the estate of one tenant in 
common cannot pass by a common lawrelease to his co-tenant. 
And if other conveyances are used, the same words of perpe- 
tuity are necessary as in other cases. 2 Greenleaf’s Cruise, 
tit. 32, chap. 6, sec. 25. 

Fourth. The subsequently acquired title which is alleged to 
have passed to the plaintiff’s ancestor, and which is now sought 
to be recovered, vested in only two of the grantors in that deed, 
(Bates and Bird )—the conveyance from Bird’s heirs to Rec- 
tor and from W. V. Rector to Bird and Bates, constituting only 
one assurance—and this warranty binds neither of these gran- 
tors. It does not bind Bird for want of power in Bates, the 
attorney, to make a conveyance with warranty, and also; be- 
cause the conveyance is in the name of the attorney, and not of 
the principal. Nor does it bind Bates, for want of apt words 
in the deed to oblige Bates. | 
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Richmond and Lakenan, for same. 

Glover, in reply to Leonard. The defendant’s counsel ad- 
mits that perhaps every court in the Union has ruled against 
him the main point he makes, which is, that a deed of bargain 
and sale with general warranty will not estop the grantor and 
his assigns; but he avers that this is the result of judicial 
ignorance, and attempts to show that the English law was dif- 
ferent. He admits that warranties barred and estopped or 
passed the after acquired title in England, but undertakes to 
show that these were ancient, not modern warranties, and con- 
cludes that the modern warranty is no bar. The English 
courts have never made this discovery. They continue to hold 
that a warranty is a bar, and passes an after acquired title. 
1 Shep. Touch. 181, note 2. 2 Coke, top page, 289, note A. 
4M. & §.178. 37T.R.18. When the law is well settled, 
it must stand, though the reason of it should not be obvious. 
He says no warranty barred any estate not displaced or turned 
to a right prior to its descent or fall, and cites Seymour’s case, 
where the warranty was only of a life estate. This case was 
not one in which the warrantor was to be barred, but a third 
person, a privy in estate. It is therefore not in point. The 
effect of the warranty upon privies in estate or in blood, re- 
versioners, remaindermen, issue in tail or heirs at law, was 
highly artificial and unreasonable, and has nothing to do with 
this case. There is no foundation in fact for the assertion that 
in England warranties were only annexed to ‘ wrongful es- 
tates” or ‘‘estates commencing by disseisin.”” It is known 
that warranties, commencing by disseisin, were absolutely void, 
both at common law, and by statutes in affirmance thereof. 
The grantor they bound, not as warranties, but on account of 
the fraud which one could not aver against himself. But heirs, 
tenants in tail, reversioners, remaindermen, assignees, Xc., 
were not bound by them. 1 Touch. 182,196. The language 
attributed by the learned counsel to Lord Coke, that the word 
‘ heirs” is necessary in releases between tenants in common by 
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way of partition is not to be found in his books. What he 
says is this: ‘‘ If partition be made between parceners of land 
in fee simple, and for owelty of partition one grant a rent to 
the other, the word ‘‘ heirs”’ is not required to pass a fee.” 1 
Coke, top p. 580. He does omit to say the same rule ap- 
plies to tenants in common. But he adds, ‘‘ eadem ratio 
tdem jus.”? From the authorities, Kent is satisfied that ten- 
ants in common may convey to each other by release, without 
the word ‘‘heirs.”” 4 Kent, 6, 7, 8. The co-proprietors 
could have enforced contribution from the plaintiffs, for the 
purchase of the outstanding title, if they paid more for it than 
the first consideration. 11 Mo. Rep. 485. This was equity. 
But they wanted to seize on a// the rights of the plaintiffs. 

Scorr, Judge, delivered the opinion of the court. 

This was an action of ejectment, begun in March, 1848, to 
recover possession of a lot of ground in the city of Hannibal, 
in this state. The plaintiffs in error, who were also plaintiffs 
below, based their right of recovery upon the following deed : 
‘¢This list and instrument of writing is to make known to 
all whom it may concern, that, after the sales of lots in the 
town of Hannibal, (of a part thirty-two squares, which were 
laid off, ) the sales of which have been examined by each of the 
proprietors, this day an equal division of the remaining unsold 
lots of said thirty-two squares or blocks was equally made, 
according to the different interests in said town property, and 
we, the said proprietors, do hereby relinquish to Stephen Rec- 
tor, (one of the proprietors, ) the lots marked and numbered 
in the columns to the left,’ (here follows a list of the lots 
conveyed by the deed, including lot number seven, in block 
number thirty-one, the lot in controversy,) ‘‘each lot to be 
sixty-five and a half feet front, by one hundred and forty-two 
feet back. To have and to hold the same forever, and we fur- 
thermore warrant and defend said lots against the claim or 
claims of all and every person whatsoever. Should there be 
surveyed out at any future time more lots in the town tract 
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(first located by Thompson Bird, Elias Rector, Thos. C. 
Rector and Laban Glasscock, ) the same will vest as an undi- 
vided property belonging to the present proprietors. 

‘¢In testimony whereof, and of the whole of the foregoing 
agreement, we, the proprietors of Hannibal, have hereunto set 
our hands and seals the day and date above written. 

‘“R. GENTRY, (seal. ) 
‘¢THOS. C. RECTOR, (seal. ) 
‘¢WM. V. RECTOR, = (seal. ) 
‘*STEPHEN RECTOR, (seal. ) 
‘““M. D. BATES, (seal. ) 
‘¢For TH’N. BIRD.” 

This deed was acknowledged by the parties, in St. Louis 
county, before a justice of the peace, on the 17th of April, 
1819, but was never recorded. In columns on the left hand 
margin of the paper on which the deed was written, there was 
a list containing a description of the lots by number, and the 
various blocks in which they were situated. The plaintiffs 
were the widow and child of Stephen Rector, named in the 
foregoing deed as the grantee. The lot in controversy is par- 
cel of a tract of land owned by Abram Bird, sr., who author- 
ized his son, Thompson Bird, by power of attorney, to dispose 
of it. A patent for the tract of land containing 640 acres, 
was issued to A. Bird, in 1824. He died in 1821, leaving a 
wife and five children, of whom Thompson Bird was one. 
Under his power of attorney, Thompson Bird conveyed one 
half the tract of land to Elias Rector, and one eighth to M. D. 
Bates. Elias Rector afterwards conveyed his interest to the 
above named persons, R. Gentry, Thos. C. Rector, Wm. V. 
Rector and Stephen Rector. Under the direction of these last 
named individuals and Thompson Bird, M. D. Bates laid off 
the town of Hannibal, and the proprietors made a public sale 
of lots in 1819, and afterwards, in the same year, a division 
of the remaining lots took place among the proprietors, who 
executed mutual deeds of partition with covenants of warran- 
ty. The deed above recited is one of the several deeds which 
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were executed in consummation of the agreement among the 
several proprietors. It was afterwards discovered, that the 
power of attorney, under which Thompson Bird acted, was de- 
fective, and the representatives of Elias Rector, in a suit, 
recovered back the purchase money for the land which 
Bird had conveyed to him, and which he had conveyed to the 
above named proprietors, R. Gentry, T. C. Rector, Wm. V. 
Rector and Stephen Rector. The title under which the town 
was laid off and the partition among the proprietors was made, 
thus having failed, Thompson Bird, M. D. Bates and Wm. 
V. Rector subsequently acquired a new title to the land on 
which the town was laid off; and this suit is brought on the 
warranty contained in the deed above recited to Stephen Rec- 
tor, on the ground that the subsequently acquired title passed 
by estoppel to Stephen Rector and those claiming under him, 
as against Thompson Bird, M. D. Bates and W. V. Rector 
and those claiming under them. 

On the case made, the court below instructed the jury that 
the plaintiffs were not entitled to recover. 

It was contended for the plaintiffs that those claiming under 
Bird, Bates and W. V. Rector, are estopped by the warranty 
contained in their deed of partition to Stephen Rector, from 
denying the right to the premises in controversy of Stephen 
Rector and those claiming under him, and that the title subse- 
quently acquired by Bird, Bates and W. V. Rector, enured, by 
virtue of the warranty, to Stephen Rector and his heirs and 
assigns, or that the estoppel created by the warranty operated 
to pass the after acquired estate, and will, therefore, sustain 
an ejectment. 

For the defendant, it was maintained that the personal cove- 
nant of warranty, used in our system of conveyancing, is not 
identical with the warranty real of the common law, the one 
being essentially different from the other: that if, however, 
the personal covenant is to be considered identical in its ope- 
ration with the real warranty of the ancient law, yet, the effect 
of passing an after acquired estate, in all cases, was never 
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imputed by that law to the real warranty ; that the effect of a 
real warranty was, to oblige the warrantor to defend the estate 
to which it was annexed, and was used either for defence or 
redress. For defence, by way of rebutter or estoppel against 
the grantor, and for redress, by way of voucher or warran- 
tia chartae, when the warrantee was sued for the land warrant- 
ed ; that to make a warranty operate by way of rebutter, or to 
constitute a bar, the estate to be barred must have been divest- 
ed or turned to a right, at the time or before the warranty was 
made, and must have been a continuing estate, at the time it 
claimed the protection of the warranty. 

1. It is the received opinion of the profession, that the re- 
medy by the ancient warranty, never had any practical exis- 
tence in the United States. Chancellor Kent says that the 
ancient remedy on the warranty is inadequate and inexpedient, 
and has become entirely obsolete. 4 Kent, 472. The prin- 
ciples maintained by the plaintiffs prevail in many states where 
modes of alienation exist similar to our own, and although © 
they may not harmonize with some rules of the ancient com- 
mon law, whose utility and importance are not so readily per- 
ceived as formerly, yet they seem now supported by too great 
weight of authority, and have too long prevailed, to be disre- 
garded with safety to titles. No question of this kind has 
arisen in our courts, independent of our statute, and it has 
been suggested, that we are at liberty to take a course that 
will harmonize with the ancient law. Although the question 
may not have arisen here, yet we know that the profession in 
this state is mostly composed of those who have been educated 
in other states, and in the absence of opposing statutes, they 
have naturally enough conceived that our courts would take 
the law as it is understood in our sister states. This con- 
sideration should restrain us from entering on any new course 
in relation to this subject. The strong views presented by the 
counsel for the defendant are supported by a great weight of 
authority, but the reasoning on which they are founded has 
been insensibly undermined, and principles which stood out in 
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bold relief when the feudal policy was the idol of the law, have 
gradually lost their force. Our statute, allowing the convey- 
ance of lands whilst in the adverse possession of another, has 
overturned many of the rules of the ancient law of alienations. 
Smith’s Leading Cases, with American Notes, 459, 460-1-2, 
3. Pike v. Galvin, 29 Maine Rep. 183. As the opinion of 
the court will turn on another point in the case, without going 
into an examination of the authorities in support of the views 
advanced by the plaintiffs to sustain their action on the estop- 
pel created by the warranty in the deed of partition, we will 
proceed to state the grounds on which our judgment is based. 

2. It cannot escape observation, that the doctrine of estop- 
pel, as applied in this case, is very harsh in its operation. A 
number of proprietors of a town, supposing that they have a 
title to the land on which the town is laid off, make an equal 
partition of the lots amongst themselves, and mutually convey 
with warranty. The entire title to the land which is the subject 
of partition afterwards fails. If the matter ended here, it 
would not be maintained that any one of the proprietors had a 
cause of action against the others, as what he recovered on his 
warranty, he, in turn, would be compelled to refund to him from 
whom he had recovered on the warranty he had given. The 
different warranties would compensate each other, and it would 
be useless to sue, as each party in the end would be in the sit- 
uation in which he was before suit was brought. The parties 
would be all even, and there would be no obligation, in law or 
morality, resting on one to indemnify another. After the fail- 
ure of the first title, one or more of the proprietors acquire a 
new and distinct title to the land on which the town was laid 
off, and a former proprietor, who has neither contributed, nor 
offered to contribute any thing towards the acquisition of the 
new title, lays claim to all the lots conveyed to him by the 
deed of partition: The common law implied no warranty 
when partition was made between joint tenants and tenants in 
common.\- Indeed, by the common law, partition was not com- 
pellable among them. The warranty was only implied on par- 
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tition among coparceners, and only extended to the land which 
was the subject of the partition. The doctrine which makes 
an outstanding title, bought in by one joint tenant or tenant in 
common, enure to the benefit of his co-tenants, it seems, is one 
of equitable cognizance, and courts of equity would mould 
and apply it so as to do justice among the tenants. Van 
Horne v. Fonda, 5 J. CO. R. 388. 

The fact that Waugh appears on the record as a trespasser 
does not affect the merits of this question. This suit is main- 
tained and defended, with a view to settle the rights of the 
different claimants to the lot in controversy, and he must be 
regarded as the representative of those who purchased the new 
title, and a decision against him in the case, as presented, will 
bar their rights. Nor do we consider it as affected by the fact, 
that Bates and Bird, in their subsequent conveyances, indem- 
nified themselves against the claim of those with whom they 
had formerly made partition. The principle on which the ac- 
tion is sought to be maintained is unaffected by these circumstan- 
ces, is one of dry and technical law, and when applied to the 
facts of this case has nothing to commend it. We feel no re- 
luctance in answering a technical action with a technical ob- 
jection. 

8. In the deed on which this action is founded, there are no 
words of perpetuity used in conveying the estate to Stephen 
Rector. According to the law in force at that day, the words 
employed only conveyed a life estate, and the duration of the 
warranty is only co-extensive with the estate to which it was 
annexed. The warranty, then, was extinct on the death of 
Stephen Rector. In 4 Kent, 5, it is said, the word ‘heirs’? 
is necessary at common law to create, by deed, an estate in fee 
simple. Further on, he says, that this rule does not apply to 
@ partition between joint tenants, coparceners and tenants in 
common, nor to releases of right to land, by way of discharg- 
ing or passing the right, by one joint tenant or coparcener to 
another. In taking a distinct interest in this separate parcel 
of the land, the releasee takes the like estate in quantity, 
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which he had before in common. This is a question in which 
the matter of intent has nothing todo. The law has appro- 
priated a certain word, by which an estate in fee simple can 
only be created by deed. If that word is omitted, however 
clear and manifest the intent may be, an estate in fee will not 
pass. ‘It is conceded that, as between joint tenants and co- 
parceners, a fee may pass by a release without the word heirs, 
but it is apprehended that one tenant in common cannot release 
to another. A deed intended as a release between tenants in 
common, although it cannot have that effect, may yet operate 
as some other kind of conveyance ; but to make it effectual as 
such to pass a fee, proper words of limitation must be employ- 
ed. Cruise says, one tenant in common cannot release to his 
companion, because they have distinct freeholds, but they must 
pass their estates by feoffment. Vol. 4, tit. 32, chap. 6, sec. 
25. So he says, if one coparcener or joint tenant releases 
all his right to »nother, it will pass a fee without the word 
heirs. Ib. chap. 21, sec. 7. Lomax says that partition be- 
tween tenants in common, who having several and distinct 
freeholds, might have conveyed to each other by feoffment, 
might, at common law, have been effected by livery of seizin. 
The adjustment between them in severalty of the estate, de- 
rived to them in common by distinct titles, could only be 
effectuated by a conveyance, accompanied by that notoriety 
indispensable to all conveyances at common law. 2 vol. 96. 
So again, one tenant in common cannot release to his compan- 
ion, because they have distinct freeholds ; but they must pass 
their estates by feoffment. Ib. 98. Preston on Abstracts 
says, when several persons are tenants in common, the title to 
each share is to be carried on, precisely in the same manner as 
if the title to that share was a title to a distinct farm. 3 vol. 
48. Hilliard says, joint tenants and coparceners may release 
to each other. In a release of this kind, a fee will pass with- 
out words of limitation. The releasee is deemed in law to 
hold, not by the release, but by the original limitation to all 
the parties. The release is not an alienation, but a mere dis- 
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charge of the claims of one to the other. Hence a fee arises 
out of the original conveyance. Tenants in common, having 
distinct freeholds, cannot release to each other. 2 vol. 300, 
301. Bacon says, if there be two joint tenants, and one release 
to the other, this passeth a fee without the word ‘‘ heirs,’’ be- 
cause it refers to the whole fee, which they jointly took and are 
possessed of by force of the first conveyance. But tenants in 
common cannot release to each other, for a release supposeth 
the party to have the thing in demand; but tenants in com- 
mon have several distinct freecholds, which they cannot trans- 
fer, otherwise than as persons who are sole seised. 4 vol. 
455. The books may be traced to the earliest periods, and it 
will be found, that no author has maintained that one tenant 
in common can convey to another, in any other way or by a 
conveyance whose operation is different from those used by 
feoffors, between whom no such relationship exists. It follows 
from this that, however conveyances between tenants in com- 
mon may operate, and they cannot operate by way of release, 
they must contain words of perpetuity to pass a fee. 

Other exceptions were taken to the deed on which the plain- 
tiffs rely for a recovery, but it is not deemed necessary to give 
any opinion respecting them, as the judgment will be affirmed 
for the reason already given. The other Judges concur. 


BANK OF THE STATE OF Missouri, Respondent, vs. PHrtuips, 
Appellant. 


1. It is no defence for an endorser who is sued upon a note, that he endorsed 
it upon the express condition that it should also be endorsed by another per- 
son, when it does not appear that the plaintiff knew of this condition. 


Appeal from New Madrid Circuit Court. 


J. D. Cook and Delafield, for appellant. 

4. H. Buckner, for respondent. 

GAMBLE, Judge, delivered the opinion of the court. 
38—voL. XVII. | 
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The Bank sued Phillips as endorser of a promissory note 
made by Ephraim H. Fletcher, and payable to Phillips. The 
defendant filed an answer, denying notice of non-payment. 
He afterwards filed an additional answer, alleging that at the 
request of Fletcher, he and ore Byrne endorsed a note for the 
accommodation of Fletcher and Byrne, and that the same was 
renewed from time to time with Byrne and defendant as endors- 
ers; that the note sued on was intended as a renewal of the 
note then due, and that defendant endorsed it upon the ex- 
press condition that it should be endorsed by Byrne; that by 
collusion of said plaintiff and said Byrne, the said (here is a 
blank in the petition) agreed that Byrne should not further 
endorse said note, and that the same should be renewed on the 
endorsement of the defendant alone, who made the endorsement 
upon the express condition that the note should be endorsed by 
Byrne before it was delivered to the Bank. This additional 
answer was afterwards stricken out, and upon a trial judgment 
was given for the plaintiff. The only question saved upon the 
record is, whether the additional answer was rightfully strick- 
en out. 

1. As it does not appear in what form the previous notes 
were given and endorsed, it is to be presumed they were in the 
same form with that now sued on. This is a note payable to 
the defendant alone, and of course he would be the first en- 
dorser, and as such would be liable to pay the whole note to any 
subsequent holder for value, and if Byrne had been a subse- 
quent endorser and had taken up the note, he would have been 
entitled to recover the whole amount from the defendant, if 
the case depended upon the mere order of the endorsements, 
unaffected by any evidence beyond them. Now this answer 
does not intimate that the Bank knew any thing of the rela- 
tions of the parties to the note, or for whose accommodation 
it was made, nor is there any hint that the bank had any no- 
tice of the condition, or understanding, upon which the defen- 
dant endorsed it. If the answer should receive the most favor- 
able construction for the defendant that can be given it, it 
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amounts to nothing more than that the plaintiff agreed to re- 
ceive the note endorsed by the defendant, as a renewal of a 
former note upon which Byrne aiso was endorser, and that, 
without any notice or knowledge of any conditions or under- 
standing connected with the endorsement by defendant. 

The answer was rightfully stricken out, and the judgment is, 
with the concurrence of the other Judges, affirmed. 


GRIFFITH AND GriFFITH, Respondents, vs. DEERFELT AND 
PowELL, Appellants. 


1. Although our statute allows an action of ejectment to be maintained or 
defended upon an entry with the register and receiver, yet it is only where 
the adverse party has not a better title. A patent is a better legal title than 
such an entry. 


‘ppeal from St. Charles Circuit Court. 


Hunt and Krekel, for appellants. The rejection of the 
claim of Griffith by the register was conclusive against his 
rights. The further proceedings, after this rejection, and af- 
ter the expiration of the preemption laws, were without author- 
ity, and the patent issued thereon is void. Morton v. Blan- 
kenship, 5 Mo. Rep. 856. Groom v. Hill, 9 ib. 323. 
O’ Hanlon v. Perry, ib. 809. Perry v. O’ Hanlon, 11 ib. 
589. Pettigrew v. Shirley, 9 ib. 687. McDaniel v. Or- 
ton,12ib. 12. Patterson v. Winn, 11 Wheat. 380. Stod- 
dard v. Chambers, 2. How. 318. Ib. 344. 

J. D. Coalter, for respondents. 1. A patent is a better 
title than an entry with the register and receiver. Bagnell v. 
Broderick, 13 Peters, 436. Wilcox v. Jackson, ib. 498. 2. 
Griffith’s claim to a preémption was good. The decision of the 
register and receiver, acting with the advice of the commission- 
er of the general land office, is conclusive. Perry v. O’Han- 
lon, 11 Mo. Rep. 591. 
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GAMBLE, Judge, delivered the opinion of the court. 

This was an action of ejectment to recover a tract of land 
in St. Charles county. The plaintiffs claimed under a patent 
from the United States, dated April 10, 1848, conveying the 
land to Daniel Griffith, the ancestor of the plaintiffs. The 
entry on which this patent issued was made January 23, 1839, 
under a claim to a preémption ; the claim having been exhibit- 
ed to the register and receiver in June, 1836. The defendants 
claimed under an entry made on the 4th of March, 1836, and 
gave evidence to invalidate Griffith’s claim to a preémption. 
The Circuit Court instructed the jury that the patent to Grif- 
fith was a better title than the entry of the land made in 
March, 1836. Instructions were asked by the defendants re- 
lating to the preémption claim of Griffith, which the court re- 
fused. Judgment was given for the plaintiffs. 

1. Although our statute allows an action of ejectment to be 
maintained or defended upon an entry with the register and 
receiver, yet it is only where the adverse party has not a bet- 
ter title to the land. The Supreme Court of the United States, 
which possesses the ultimate jurisdiction of questions arising 
under the laws of the United States and in relation to titles 
derived from the United States, has so conclusively settled the 
doctrine that a patent is a better legal title than an entry with 
the register and receiver, that there is now no propriety in dis- 
cussing the question. Bagnell v. Broderick, 13 Pet. Rep. 
486. Wilcox v. Jackson, ib. 498. 

Let the judgment be affirmed, with the concurrence of the 
other Judges. 


CaycE, Respondent, vs. RagsDALE, Appellant. 


1. A defendant, in his plea traversing the affidavit upon which an attachment 
issued, omitted the word “not.”? Held, It was error to refuse to allow 
him to amend, after a demurrer sustained. 
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Error to St. Francois Circuit Court. 


M. Frissell, for appellant. Mistakes of this kind, when 
it was the manifest intention of the party to put the truth of 
the affidavit fairly in issue, are not governed by the same strict 
rules applied to pleas in abatement at common law. The stat- 
ute allowing this plea is remedial, and it should not be regard- 
ed with the aversion that pleas in abatement were. It differs 
materially from a plea in abatement, and is styled by the stat- 
ute a plea zn the nature of a plea in abatement. 

Glover & Campbell and Beal, for respondent. 1. The 
statutory plea to an affidavit in an attachment suit is, in its 
legal construction, a plea in abatement, subject to the same 
rules. Livengood v. Shaw, 10 Mo. Rep. 274. Hatry v. 
Shuman, 13 ib. 547. R. C. 1845, p. 139, sec. 25. 2. A 
plea in abatement was not amendable. 1 Chitty’s Plead. 465. 
10 Mo. Rep. 274. 5 Wend. 72. 38. The plea to the affidavit 
in an attachment suit is a special statutory remedy, not affect- 
ed by the new practice act of 1849. 4. The plea in this case 
commences and concludes as a plea in bar; it will, therefore, 
be considered as such, and all matter in abatement waived. 1 
Chitty’s Pl. 460. 

Ry.anp, Judge, delivered the opinion of the court. 

Cayce sued Ragsdale in the Circuit Court of St. Francois 
county, on two promissory notes ; one for $6 87, the other for 
$227 864. He filed his affidavit, and sued out an attachment. 
The affidavit, after setting forth the amount of the debt, &c., 
proceeds thus: ‘‘ Affiant further states that he has good reason 
to believe, and does believe, that the said Thomas Ragsdale 
has absented himself from his usual place of abode in the state 
of Missouri, so that the ordinary process of law cannot be 
served upon him.”? The writ being served on the defendant, 
he appeared and filed his plea, in the nature of a plea in abate- 
ment, which plea is as follows: ‘‘ And the said defendant 
comes and says that, at the time stated in the affidavit in this 
cause, he had not absented himself from his usual place of 
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abode in this state, so that the ordinary process of law could 
be served upon him, and the said plaintiff had no good reason 
to believe so; and of this he puts himself upon the country,” 
&c. The plaintiff demurred to this plea, because it does not 
put in issue the truth of the facts alleged in the affidavit, and 
it does not aver that process could be served ; and because the 
plea is absurd, uncertain and insufficient. The court sustained 
the demurrer, and the defendant prayed the court for leave to 
amend his plea by inserting the word ‘‘ not” between the words 
‘¢ could’? and ‘‘ be”? therein, so as to make it read ‘‘ could 
not be served,”? &c., which the court at first granted, but af- 
terwards, upon the plaintiff?s counsel objecting, refused to per- 
mit the plea to be amended, and ordered the same to be strick- 
en out. The defendant objected to this ruling of the court, 
and filed his bill of exceptions. The court rendered judgment 
against the defendant, who brings the case to this court by 
appeal. 

1. Did the court below err in refusing leave to the defendant 
to insert the word ‘‘ not”? in his plea? Was this not obvi- 
ously a clerical omission? Does it not appear manifestly that 
the defendant intended to put the truth of the affidavit in 
issue? The plea in this case is said to be a plea in the nature 
of a plea in abatement ; and there are authorities which sus- 
tain the court in refusing to permit amendments to pleas in 
abatement, after a demurrer has been sustained. Such is the 
ruling at common’law by the courts on this subject. But such 
pleas were strictly pleas in abatement, which were never favor- 
ed by the courts. Though this plea is by our statute called a 
plea in the nature of a plea in abatement, it does not fall 
strictly within all the rules concerning such pleas at common 
law. It is inthe nature of a plea in abatement, for if found 
true, the plaintiff must dismiss his action. The object of the 
legislature was, to guard against the evil use of the process by 
attachment. ‘This species of process had been perverted from 
its legitimate channel, and was productive of much mischief, 
and was a crying evil in some parts of our state. To remedy 
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this state of things, the legislature permitted the defendant, 
whose property had been attached, to put in issue the facts in 
the affidavit of the plaintiff by a plea, which the law calls a plea 
in the nature of a plea in abatement. It is not called a plea 
in abatement ; the law makers did not wish to subject it to all 
the strictness and rules of such pleas. The case of Liven- 
good vy. Shaw, 10 Mo. Rep. 274, does not show what defects 
were in the plea in that case—whether they were the mere 
omissions to insert a word, which the pleader intended should 
be used ; or whether the defects were of a substantial charac- 
‘ter. That case was tried before me, while on the circuit bench, 
and from the effort made by the defendant to quash the writ, 
because the word ‘‘ justly’? was omitted before the word ‘‘ in- 
debted,” in the affidavit, I was, from all the facts before me 
at that time, satisfied that justice would be promoted by refus- 
ing permission to amend the plea, and refused it accordingly. 
Cases may occur, where it would be right and proper to refuse 
such permission ; and these appeal to the sound discretion of 
the court below, who sees and understands the conduct of the 
parties before it. The present case presents no circumstan- 
ces authorizing the refusal to permit a word to be inserted in 
the plea, which it is plain was the pleader’s intention should be 
there. It could have operated in no wise to the plaintiffs in- 
jury; if he had good cause from the facts before him to sue 
out his attachment, he could have sustained it before a jury; 
if he had inconsiderately or improperly used this writ, without 
sufficient facts to authorize it, he ought to suffer for it by hav- 
ing his suit dismissed. It is consistent with the spirit of our 
laws, that amendments in furtherance of justice be freely ad- 
mitted and allowed. 

In the opinion of this court, the plea putting the facts of the 
affidavit in issue is not strictly within the rules of pleading at 
common law applicable to pleas in abatement ; that such pleas 
may be amended, especially as to mere clerical omissions to 
insert words obviously designed to be used. 
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The judgment of the Circuit Court is, therefore, erroneous, 
and is, by the concurrence of the other Judges, reversed, and 
the cause is remanded to be further proceeded in according to 
this opinion. 


Perry’s ADMINISTRATORS, Respondents, vs. Roberts, Ap- 
pellant. 


1. In a suit by administrators, declarations of the intestate are not admissible 
evidence for them. 

2. An application for a change of venue is properly overruled, when not ap- 
plied for until the cause is called for trial, no previous notice having been 
giver of the application. 

3. Before a party can prove the contents of a paper, he must prove the exist- 
ence of an executed original. 

4. Where notes sued on are proved to have been given upon a settlement, and 
the defendant sets up a claim which accrued prior thereto, he must show 
that it was not included in the settlement. If the disputed claim was dis- 
cussed at the time, the settlement will be held to embrace it, unless it clear- 
ly appears that the parties agreed to leave it open. 


Error to Washington Circuit Court. 


This was a suit begun by respondents, as administrators, 
upon two notes, dated June 16, 1846, made by the appellant 
to their intestate, John Perry, in his life time. The appellant 
set up in his answer, by way of offset, a claim for the rents of 
a saw mill. He stated that in 1848, being indebted to John 
Perry in a large amount, and being the equitable owner of a 
valuable saw-mill, the legal title to which was in Perry, he 
leased the mill to Montgomery & Brickey, for four years, at 
an annual rent of 60,000 feet of good merchantable lumber, 
payable semi-annually, and assigned the lease to Perry in pay- 
ment of his indebtedness to him; that the notes sued on were 
given on the day of their date, upon a general settlement of all 
accounts between John Perry and himself up to that time, ex- 
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cept the balance due upon the lease which was then unexpired ; 
that in the settlement, Perry gave him credit for the amount of 
lumber he had actually received from Montgomery & Brickey, 
and at the same time, gave him written authority to collect, as 
his agent, what was due on the lease; that he caused suit to 
be brought in his own name to the use of Perry, against Mont- 
gomery & Brickey, but before judgment was obtained, Perry 
died, and his administrators dismissed the suit and prevented 
the collection of the rent; that the amount due on the lease, 
without interest, was $1568 04 ; that from the time of the as- 
signment, Perry took entire control of the rent and would not 
permit him to control it in any manner, except under his direc- 
tions. The appellant, by calculating interest upon the uncol- 
lected instalments of rent, from the dates they respectively 
became due, claimed that the notes were paid and that Perry 
was in debt to him, $54 85, for which he asked judgment. 

At the October term, 1851, the appellant obtained an order 
upon the respondents for the production of the assignment of 
the lease referred to in his answer, on or before January 1, 
1852. Edward Bredell, one of the respondents, answered to 
the rule that he was acting administrator of John Perry, and 
that all the papers belonging to the estate were in his posses- 
sion; that he had carefully examined said papers again and 
again, and caused his clerk to do so, and that neither could 
find any such paper as that called for. 

At the April term, 1852, the case was called for trial, and 
the plaintiffs announcing themselves ready, the defendant said 
he had no reason for a continuance if the plaintiffs had an- 
swered the rule upon them for the production of the assign- 
ment of the lease. The court decided that Mrs. Perry, admin- 
istratrix, the other plaintiff, need not answer, to which opinion 
the defendant excepted. The defendant then presented an affi- 
davit for a change of venue, stating that the court was preju- 
diced against him, and he could not have a fair and impartial 
trial, and that he had come to this opinion since the cause had 
been called. The court overruled the application, for the rea- 
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son that there had been no previous notice of its presentation. 
The defendant excepted and the trial proceeded. 

During the trial, a rough draft of the power of attorney to 
collect rents, spoken of in the defendant’s answer, was pro- 
duced by plaintiffs’ attorneys, the defendant being about to 
ask an order for its production. That paper had no signature 
nor date, and was in the following words: 

‘J, John Perry, of St. Louis, do hereby appoint William 
F. Roberts my agent to collect the balance of the rent due for 
the saw-mill on Bates’ creek, and what may accrue between 
now and March 8th next, from Preston Brickey and James 
Montgomery, when the lease of said Montgomery & Brickey 
will expire, and the said rents, when collected and paid over to 
the said John Perry, are to be credited on the notes given by 
the said William F. Roberts to the said John Perry, of even 
date with this paper.” 

The defendant offered to read this rough draft to two of his 
witnesses, to enable them to judge whether it was in substance 
identical with one they had seen in his possession, purporting 
to be executed by Perry. There being no proof that the sig- 
nature of Perry to the original was genuine, the court refused 
to allow its contents to be proved in this way, to which the de- 
fendant excepted. A clerk of John Perry stated that he found 
the rough draft among his papers after his death, and that it 
was in the handwriting of Roberts. 

Defendant also proved that in April, 1849, he commenced a 
suit in his own name, to the use of John Perry, against Bric- 
key and Montgomery, for the arrears of rent due on the lease, 
and that after the death of Perry, his administrators came into 
court, and refused to let the suit proceed in their names, or to 
be responsible for the costs. It was proved that John Perry 
was summoned as a witness in this suit, and at that time stated 
that it was a plan of Roberts to cheat him out of the mill. 
This last evidence was excepted to by the defendant. It was 
also proved that since April, 1849, at least, Brickey and 
Montgomery were insolvent. A clerk of John Perry stated 
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that the notes sued on were given on a settlement of accounts 
between the parties, extending back through many years, but 
the rents were not included in it, and he heard nothing said 
about them at the time. The court gave several instructions to 
the jury, one of which was, that if they believed the settlement 
of June 16, 1846, was a final settlement between the parties, 
they must find for the plaintiffs the amount of the notes with 
interest, deducting offsets arising since that date. There was 
a verdict for the plaintiffs and the defendant appealed. 

M. Frissell, for appellant. The court erred, 1. In not 
compelling both parties to answer the rule for the production of 
the assignment of the lease. 2. In not granting a change of 
venue. 3. In not permitting the witnesses to examine the 
rough draft of the power of attorney, which came from the 
possession of the adverse party, to refresh their memories. 4. 
In admitting the declarations of John Perry when he was sum- 
moned as a witness. 

ZT’. C. Johnson, for respondents. The court below com- 
mitted no error. Whatever errors may have been committed, 
the judgment on the whole case is for the right party and will 
not be reversed. As to the motion for change of venue, see 
R. C. 1845, tit. Venue, sec. 3. 

GAMBLE, Judge, delivered the opinion of the court. 

1. In this case, the answer of the defendant attempts to set 
up, as an offset against the two promissory notes upon which he 
was sued, an indebtedness which he alleges existed from Perry 
to him, at the time the notes were given. This indebtedness, 
he says, arose on account of rents of a mill which Perry had 
possession of, and the rents of which were applicable to the 
satisfaction of the indebtedness from defendant to Perry. The 
whole defence made is, that the rents which Perry should have 
received from the tenants of this mill were not taken into the 
general settlement, which the answer of the defendant states 
was made at the time of giving the note sued on. Yet the de- 
fendant, in his answer, states that Perry, on the same day of 
the settlement, gave him an authority, in writing, to collect 
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these rents, and that, under that authority, he instituted suit in 
his own name, for the use‘ of Perry, to recover the rents, which 
suit the administrators of Perry subsequently refused to allow 
to be prosecuted for their benefit. The statement of the case 
shows that Perry was summoned as a witness in the suit, and 
when summoned, told the sheriff that the defendant was trying 
to cheat him out of the mill. This language of Perry was 
allowed to be given to the jury, and it is mentioned particular- 
ly in this place, because its admission, when objected to by 
defendant, is the only ground upon which the judgment is 
reversed. 

2. The defendant’s objection to proceeding to trial because 
Mrs. Perry, the administratrix, had not answered the order for 
the production of a paper, when the defendant, as appears by 
his answer, knew months before, that Bredell, the administra- 
tor, who had the possession of the intestate’s papers, had an- 
swered, denying that there was such paper among those of the 
intestate, was properly overruled. When the defendant, pro- 
bably offended by a correct decision made against him on his 
objection to proceeding with the trial, immediately moved for a 
change of venue, on the ground that the judge was prejudiced 
against him, giving no previous notice of such application, and 
when the jury was about to be sworn, the court attic refused 
to allow the change. 

3. The attempt of the defendant to prove the contents of a 
paper, without proving the existence of an executed original, 
was correctly prevented by the court when the plaintiffs ob- 
jected. 

4, As the judgment will be reversed for the admission of 
Perry’s statement, it is proper to state certain principles of 
law arising in the case, which may facilitate its final disposi- 
tion. It being admitted that the notes were given upon a settle- 
ment between the parties, it is incumbent on the defendant to 
show that the claim he now sets up was not included in that 
settlement. In order that the settlement should be held to em- 
brace the present demand of the defendant, it is not necessa- 
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ry that the demand should have been allowed by Perry as a 
credit to Roberts. If the item, as a charge against Perry, 
was discussed between the parties, or claimed by one and denied 
by the other, and they finally arranged the terms of the set- 
tlement between them, and one party executed his notes to the 
other for the balance found due, the settlement will be held to 
embrace the disputed item, unless it appears clearly that they 
agreed to waive it and leave the demand open. In the present 
case, in relation to this disputed item, it appears from the an- 
swer that, at the very day of the settlement, Perry gave Roberts 
authority to collect from the tenants the amount of the dispu- 
ted item, and if the paper offered by Roberts had been in evi- 
dence, it would have shown that the parties had agreed that 
whatever was collected from the tenants should be credited on 
these notes. It was then considered by the parties, and they 
made an arrangement in relation to it. If Roberts caused a 
suit to be brought in his own name, for the use of Perry, to 
recover the rent, the claim he asserted in that suit was, that the 
legal interest in the debt or demand was in him (Roberts, ) and 
if Perry’s administrators refused to be liable for costs, by 
having the suit prosecuted for their benefit, he might have pro- 
ceeded in it himself, as the record showed that he claimed to 
have the legal interest. The judgment is reversed, and the 
cause remanded for further proceedings. 


CorpDER, Plaintiff in Error, vs. Martin & Giascock, Defen- 
dants in Error. 


1. A bond given to obtain an injunction of a judgment atlaw was conditioned 
that the defendant in the judgment should pay “all sums of money, dama- 
ges and costs that should be adjudged against him, if the injunction should 
be dissolved.”? The injunction was dissolved, and the decree was that the 
bill be dismissed, and that the complainant pay the costs of the injunction 
suit. Held, The securities in the bond are not liable to pay to the defen- 
dant in the injunction suit the amount of the judgment enjoined; nor the 
costs of that suit, unless he had first paid them to the officers entitled to them. 
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Error to Marion Circuit Court. 


Dryden, for plaintiff in error. 1. It was obviously the in- 
tention of the legislature, in requiring a bond, to secure to the 
defendant the amount to be enjoined. Yet, it could not have 
been intended, that the liability of the obligors should depend 
upon the rendition of a decree, upon the dissolution of the in- 
junction, expressly awarding to the defendant the amount en- 
joined, for this court had decided that no such decree could be 
rendered. Powers §& Ashley v. Waters, 8 Mo. 300. 2. 
The costs of the suit were within the letter of the condition. 

Pratt & Redd, for defendants in error. The defendants 
could not be liable for the amount of the judgment at law and 
costs, unless Lane, upon the dissolution of the injunction, had 
been decreed to pay said amount as damages. R. C. 1845, 
tit. Injunctions, section 11. 

GAMBLE, Judge, delivered the opinion of the court. 

Corder, the plaintiff in this case, sued one Lane, and recov- 
ered judgment. Lane obtained an injunction to restrain the 
collection of the money, and gave an injunction bond to the 
plaintiff, executed by the present defendants, Martin and Glas- 
cock. The condition of the bond, after reciting that the in- 
junction was granted to restrain the collection of the judgment 
recovered against Lane, provided that, ‘‘ if Lane should abide 
the decision which should be made on the bill, and pay all 
sums of money, damages and costs, that should be adjudged 
against him if the injunction should be dissolved, then the bond 
to be void.”” The injunction was dissolved, and the bill dis- 
missed, and Lane was decreed to pay the costs in the chancery 
suit. The breaches of the bond stated in the petition are, that 
Lane did not pay the amount of the judgment at law, and that 
he has not paid to the plaintiff the costs in the chancery suit. 
The answer denied the liability of the defendants for either of 
the breaches, and was equivalent to a demurrer. The parties 
proceeded to a trial, and a verdict was rendered for defendants, 
the court refusing to decide that the defendants were liable. 
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1. It is clear that, within the terms of the condition of this 
bond, the amount of the judgment at law was not adjudged 
against Lane upon the dissolution of the injunction, and 
therefore, the securities were not bound for its payment. Itis 
equally clear, that the defendant in the chancery suit, who is 
the plaintiff here, was not entitled to receive the costs of that 
suit, due to the officers of the court, unless he had previously 
paid them to the officers, and there is no allegation that he had 
paid them, therefore he was not entitled to recover from the 
defendants upon this breach of the condition. The judgment 
is, with the concurrence of the other Judges, affirmed. 


Wricut e¢ al., Defendants in Error, vs. Pratt e¢ al., Plain- 
tiffs in Error. 


By a marriage contract between husband and wife, the slaves of the wife were 
conveyed to a trustee for her sole use and benefit, with power to dispose of 
the same by will at her decease. Held, 

1. This is a conveyance of an absolute fee simple estate to the wife’s trustee, 
and not merely an estate during her life. 

2. At her death, the beneficial interest in the slaves does not go to her hus- 
band, but to her next of kin, under the statute of descents and distributions. 

3. Where a bill was filed by the heirs in time to save their rights from being 
barred by the statute of limitations, but a summons did not issue until after- 
wards, owing to an understanding that the defendants would appear with- 
out a summons, the suit will be held not to be barred by the statute. 


Error to Hannibal Court of Common Pleas. 


The opinion of the court develops the facts sufficiently for an 
understanding of the points decided. 

J. T. Redd, for plaintiffs in error. 1. The complainants, 
as next of kin, cannot maintain this suit, because the legal title 
is in the representative of the trustee, and the equitable title 
(if there was any, except a life estate) passed to her adminis- 
trator, to be administered according to law. 2. Upon the 
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death of the wife, the husband takes her personalty, as sur- 
vivor, jure maritt. 1P. Will. 880, Cart v. Rees. Hum- 
phrey v. Bullen, 1 Atk. 459. Watt v. Watt, 3 Ves. Jr. 
245. 1 ib. 46 to 48. 8 Atk. 527, Elliot v. Collier. The 
deed to her trustee only conveyed a life estate. The remainder, 
or the right to the use after her death, remained in her as part 
of her original estate, and upon her marriage, passed to her 
husband. 3. This suit is barred by the statute of limitations. 
The mere filing of a bill, without ordering a writ or taking any 
step in the cause until after the lapse of two terms, will not 
take the case out of the statute. 4. There was no legal evi- 
dence of the execution of the marriage contract. 

Glover & Campbell and Lipscomb, for defendants in 
error. 1. The execution of the marriage articles was not suf- 
ficiently denied in the answer of one of the defendants, and 
was fully admitted in that of the other. 1 Gallison, 635. 16 
East. 339. 2. The marriage contract secured the beneficial 
title to the slaves to Mrs. Pratt, during her life, and entirely 
excluded the marital rights of her husband. On her death, 
they went to her next of kin and not to her husband. 5 Mo. 
Rep. 200. R. C. 1845, tit. Descents and Distributions. 3. 
The suit is in the name of the proper parties. 5 Mo. 200. 
4 Mason, 29. 11 Pick. 173. 9 Mass. 338. 4. The suit is 
not barred by the statute of limitations, because, Ist, the bill 
was filed in time, and it was by agreement of attorneys that no 
writ issued; and, 2d, the property was trust property. 2 
Merivale, 360. Kane v. Bloodgood, 7 J. C. R. 90. 

RyLanD, Judge, delivered the opinion of the court. 

This is a suit in chancery between the heirs of Martha 
Pratt, deceased, and Virgil Pratt and John Shackleford, for 
a number of slaves. Since the commencement of the suit, 
Shackleford has died, and it was revived in the name of A. W. 
Rush, the administrator of said Shackleford ; and is now car- 
ried on against said administrator and Virgil Pratt. Previous 
to the marriage of Virgil Pratt and Martha Ford, a marriage 
contract was made between them as follows : 
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‘¢ This indenture, made this twenty-fifth day of August, 1835, 
between Martha Wood, of the first part, John C. Wright, of 
the second part, and Virgil Pratt, of the town of Palmyra, 
county of Marion, state of Missouri, witnesseth : That, where- 
as, a marriage is about to take place between Martha Wood 
and Virgil Pratt, and the said Virgil, for the purpose of secur- 
ing to the said Martha her property, hereby agrees that she 
may have full power to convey the same to John C. Wright, in 
trust for her own use and benefit ; and the said Martha hereby 
sells and conveys to the said John C. Wright her negroes, 
Thomas, Polly, Rachael, Jane, Mary and Harriet, for and in 
consideration of the sum of one dollar, in trust for the sole 
use and benefit of the said Martha, by her to be retained in 
possession for her own use and benefit, with full power to dis- 
pose of the same_by will at her decease ; and the said John C. 
Wright hereby agrees that he will faithfully discharge the du- 
ties of the trust aforesaid, and permit the said Martha to have 
the full use and enjoyment of the said slaves, and with the 
consent of the said Martha to sell the same; and it is hereby 
agreed between the parties aforesaid, that the said slaves are 
not to be subject to the control, or liable for the debts, of the 
said Virgil Pratt, which may accrue, or which may have accru- 
ed in any manner, directly or indirectly, but that they are to 
be held by the said trustee for the sole use and benefit of the 
said Martha. In testimony whereof,” &c. 

The marriage took place shortly after the execution of this 
agreement. In February, 1837, Martha Pratt died, having 
made no disposition of the negroes mentioned in the marriage 
contract. After her death, Pratt sold the negroes mentioned in 
the bill of complaint to John Shackleford, for $2000. Shac- 
kleford was notified not to pay the purchase money. Shac- 
kleford states that he has paid orly one hundred dollars. The 
proof is satisfactory that Shackleford knew of this marriage 
contract. It was a subject of general conversation. Both 
parties claim under Martha Wood. The complainants are her 
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heirs. Pratt claims by right of his marriage, and Shackle- 
ford’s administrator under Pratt. 

Many points have been made by the appellants, most of 
which will not be noticed by this court, not being considered of 
importance, under the view which we take of the cause. ‘This 
case must depend upon the construction of the marriage con- 
tract, and of the statutes of this state concerning descents and 
distributions. 

1. It will be seen that the same marriage contract has once 
before been in this court. 5 Mo. Rep. 192. We do not now 
intend to interfere with the decision then made. From a 
careful examination of this instrument, it is clear that it 
conveys all the estate and interest which Martha Wood had 
in and to the negroes therein mentioned to her trustee, 
John C. Wright, for her sole use and benefit; not during 
during her coverture, but absolutely and indefinitely. This 
was done by the consent of Virgil Pratt, the intended husband. 
There was here no estate remaining in Martha Wood for the 
marital rights of her husband to act upon. The legal estate 
had wholly passed out of her by this contract, and vested in 
her trustee. This was not for a'period of time, for instance 
during coverture, but forever. 2. Then Martha Wood having 
failed to dispose of these negroes before her death, her trustee, 
at her death, had the legal estate, and the trust devolved upon 
her heirs. Martha Wood had the use and possession of the 
negroes ; the enjoyment of the property. Her equitable estate 
falls under the rules governing and controlling the descent of 
legal estates ; and follows the course pointed out by the statute 
of descents for such estates. This trust is no chose in action. 
Now, there can be no doubt that, under our statute of descents, 
the husband is postponed to the kin by blood. In the lan- 
guage of Justice McGirk, ‘‘the statute calls in the kin by 
blood from the four corners of the earth, to take this estate, 
property, or whatever it may be, and in default of all such 
persons, then seems reluctantly to consent that the husband 
or wife may take.” This case is distinguishable from the case 
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of Stewart v. Stewart, 7 J. C. R. 229. In that case, the 
husband, by deed of settlement, covenanted with a trustee to 
allow his wife to enjoy her separate property, to her own use, 
during coverture ; that she might convey the same, and added, 
that he ‘‘ thereby released all his marital rights in and over 
the same.”? It was held, that this release was to be sustained 
in connection with the words immediately preceding, and ope- 
rated only as to his rights during coverture, and did not affect 
his right as survivor of his wife. 38. In regard to the point 
made about the statute of limitations, we are of opinion that 
this point must be ruled also for the complainants. The bill 
in chancery was filed within the period before the statute takes 
effect. It appears that complainants did not direct a summons 
to issue, because it was the understanding of the counsel of 
the parties that the defendants would answer without a sum- 
mons ; however, the summons was issued, and when served, was 
lis pendens from the filing of the bill. 

The instrument of marriage contract was admitted in evi- 
dence. We will not reverse because it was not more formally 
proved. The answer of one defendant, Pratt, under whom 
the other claimed, admitted its execution, and the other defen- 
dant admits that the deed of trust was shown to him. We 
think there is no weight in this point. 

So far as regards the parties, they are all before the court. 
William Wright is administrator of Martha Pratt, and husband 
of her sister, Mary C. Wright. 

Upon the whole case, it is the opinion of this court that the 
decree of the court below should be affirmed; and, the other 
Judges concurring, the decree is affirmed. 


Boycr’s ADMINISTRATOR, Appellant, vs. Cayot, Respondent. 


1. The act of 1849, exempting property owned by a married woman before 
her marriage, &c., from sale under execution against her husband, in cer- 
tain cases, does not affect the right of the husband to receive and dispose of 
his wife’s property. 
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Appeal from St. Francois Circuit Court. 


M. Frissell, for appellant. 

Glover & Campbell, for respondent. The act of 1849 
did not deprive Moore of the right to reduce his wife’s interest 
in the estate of her father into possession, and dispose of the 
same as he might think best. Session acts of 1849, p. 67. 
Holmes vy. Holmes, 4 Barb. 8. C. R. 295. 

GaMBLE, Judge, delivered the opinion of the court. 

The plaintiff in this suit was administrator of John Boyce, 
deceased. One Moore was married to a daughter of the in- 
testate. Moore appointed Ignatius G. Beal his attorney, ‘‘ to 
settle and complete the adjustment of his interest in right of 
his wife in the estate of John Boyce, deceased, and out of it 
to pay to Milton P. Cayce the amount of two judgments in his 
favor against Moore.” The County Court of St. Frangois 
county made an order of partial distribution, directing a sum 
of money to be paid to the wife of Moore. Beal, the attor- 
ney of Moore, directed the payment of the money thus or- 
dered to be distributed, to be made by the administrator to 
Cayce. The administrator, (the present plaintiff, ) supposing 
Beal’s written power not sufficient, paid the money to Cayce, 
upon the written agreement of Cayce to refund it, if a suffi- 
cient power was not procured from Moore to Beal, ‘‘in as short a 
time as will be necessary.”? A power was again given by Moore 
to Beal, and a proper acknowledgment of the payment of the 
money was made by Beal, as attorney, and the plaintiff noti- 
fied thereof. The death of Boyce was after the marriage of 
his daughter to Moore, and since the passage of the act of 
March 5th, 1849, which is amendatory of the act to regulate 
executions. Session Acts, 1849, p. 67. 

1. The only question made by the appellant, who was plain- 
tiff below, is, whether the first section of the act prohibited the 
appropriation of the money to which Moore’s wife was entitled, 
as a distributee of her father’s estate, to the payment of 
Moore’s debt. It is clear, that while the section referred to 
exempts ‘‘ the property owned by a woman before her marri- 
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‘age, and that acquired by her after marriage, by descent, gift, 
grant, or otherwise, and the use and profits thereof, from all 
debts and liabilities of her husband, contracted or incurred by 
him previous to their marriage, or previous to the time the wife 
came into possession of such property,” the right of the hus- 
band to receive and dispose of his wife’s property is not aftect- 
ed by the act. It professes to be an act amendatory of the act 
concerning executions, and the exemption it makes professes to 
be an exemption ‘‘in addition to the property now exempt 
from levy and sale under execution.”” There can be no doubt 
that the act does not apply to a case where the husband has 
received the distributive share of the wife, and applied it to the 
payment of his own debt. The judgment is, with the concur- 
rence of the other Judges, affirmed. 


McLams & Wire, Respondents, vs. WINCHESTER, ADMINIS- 
TRATOR OF SMITH, Appellant. 


1. A clerk, in certifying a record of a court of another state, used the words 
“my seal of office” in his attestation, instead of “the seal of the court.’ 
Held, This was sufficient under the act of congress of May 26, 1790. 

2. A deed of gift to a married woman will be presumed to be in the custody of 
her husband until his death, and afterwards, of his personal representatives. 
The statutory mode of compelling the production of papers does not super- 
sede the common law mode of giving notice to produce and proving con- 
tents. 

3. The supreme court will not consider instructions, not incorporated in the 
bill of exceptions. 

4. A case will not be reversed for the giving of instructions so utterly irrele- 
vant that they could not have misled the jury; nor for the refusal to give 
abstract propositions of law which could not assist the jury in deciding the 
case. 

5. Possession of personal property must be adverse, to be protected by the 
statute of limitations. 


Appeal from Scott Circuit Court. 


This was an action instituted by the respondents, on the 30th 
of December, 1850, against the appellant and Nancy Smith, 
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administrator and administratrix of Jesse Smith, to recover cer- 
tain slaves, the children and grand children of a negress named 
Charlotte. During the pendency of the suit, Nancy Smith 
married, and it was continued against the appellant alone. 
The petition stated that John Trousdale, sr., died in Tennes- 
see in 1836, and willed the negress, Charlotte, with her in- 
crease, to his daughter, Nancy, wife of Jesse Smith, during 
her natural life, remainder to the plaintiff, Elizabeth McLain ; 
that his said daughter, Nancy, died in April, 1845, and her 
husband, Jesse Smith, in 1849; that the negress, Charlotte, 
was also dead, leaving as issue the slaves sued for ; that, after 
the death of his first wife, Jesse Smith married the defendant, 
Nancy, who, together with defendant, Winchester, administer- 
ed upon his estate, and took possession of the said slaves as 
belonging to the estate of their intestate. 

The answer denied all knowledge of the allegations of the 
petition, and put the plaintiff to the proof of them; and also 
stated that all the slaves sued for were born in the possession 
of Jesse Smith, and were his property, and that he had had 
peaceable possession of them and their progenitors more than 
five years before his death. 

Previous to the trial, a notice was served on the defendant, 
and an order was also made by the court, for the production on 
the trial of a paper, described as an instrument of writing, ex- 
ecuted by John Trousdale, sr., to Nancy Smith, first wife of 
Jesse Smith, conveying to her, during her life, the negress, 
Charlotte, and her increase, remainder to the plaintiff, Eliza- 
beth McLain, which instrument was witnessed by John Trous- 
dale, jr., and dated in 1825. The paper not being produced 
at the trial, the plaintiffs proved its contents by John Trousdale, 
jr., the subscribing witness. To the admission of this evidence, 
the defendant excepted. 

The plaintiffs also offered a transcript of the record of the 
will of John Trousdale, sr., and probate thereof, from the 
County Court of Smith county, Tennessee. The will, as ex- 
emplified in this transcript, sustained the allegation of the peti- 
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tion as to the disposition of the negress, Charlotte. To this 
transcript was annexed the following certificate : 
State of Tennessee, 

Smith county. 

I, William V. R. Hallum, clerk of the County Court of said 
Smith county, do hereby certify that the foregoing transcript 
is a true copy of the record in my office, relative to the will 
and probate thereon of John Trousdale, sr., deceased. 

In testimony whereof, I have hereunto set my hand and affix- 

~~ ).ed my seal of office, this, the twelfth day of Februa- 
L. B. ry, eighteen hundred and fifty. 

W. V. R. HALLUM, Clerk. 

Then followed a certificate of the presiding justice to the 
official character of the clerk, and of the clerk to the official 
character of the presiding justice. This transcript was ob- 
jected to by the defendant, as not duly certified and authen- 
ticated, but admitted by the court, to which the defendant 
excepted. 

It was in evidence that Nancy Smith, daughter of John 
Trousdale, sr., died April 8th, 1845; her husband, Jesse 
Smith, November 1st, 1849, and the negress, Charlotte, in 
1838, and that the slaves in controversy were her children and 
grand children ; that they were born in the possession of Jesse 
Smith, and remained in his‘ possession until his death. There 
was also proof of a demand and refusal before suit. ‘The 
defendant asked, among others, the following instructions, 
which were refused, to which he excepted : 

1. The possession of personal property is sufficient evidence 
of ownership, until proved otherwise. 

5. If five years had elapsed after the death of Nancy Smith, 
before this suit was commenced, they must find for defendant. 

The two following instructions were given on motion of the 
plaintiffs, to which the defendant excepted : 

1. If the jury believe that Smith held the slaves in contro- 
versy in trust for plaintiffs, or Trousdale, deceased, then they 
must find for plaintiffs. 
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2. If Smith held the slaves as the property of John Trous- 
dale, sr., the jury must find for plaintiffs. 

The court gave three instructions on its own motion, to 
which the record showed no exception taken, and which were 
not incorporated in the bill of exceptions. There was a ver- 
dict for plaintiffs, from which the defendant appealed. 

7. Polk, for appellant. 1. The transcript of the record 
of the will and probate was not legally authenticated. The 
act of congress of May 26, 1790, requires that records shall 
be authenticated ‘‘ by the attestation of the clerk and the seal 
of the court annexed, if there be a seal,”? &c. If there be no 
seal of the court, this fact must appear in the certificate. 1 
Pet. C. C. R. 352. But the record in this case shows that 
this court had a seal, for the same clerk certified to depositions 
used on the trial, under that seal. <A seal of office is not the 
same thing as a seal of court. 2. That transcript is no evi- 
dence to prove the will of John Trousdale, sr. It was not 
recorded in this state, as it might have been, under the statute 
of 1835, which is applicable, as the testator did not die until 
1838. If it had been, that record, and perhaps a certified copy 
thereof, might have been admissible in evidence. There is 
nothing to show that the original will could not have been pro- 
duced, and therefore no case made for secondary evidence. It 
does not even profess to be a copy of the original will, but only 
a copy of the record, that is, a copy of a copy, which is always 
inadmissible, (1 Stark. Ey. 193,) unless by express statute. 
The transcript, if properly authenticated, is proof of the pro- 
bate of the will, but not of the contents of the will itself. There 
is nothing to show that it would be received as evidence of the 
will in the courts of Tennessee. 10 Wheat. 465. 3. No case 
was made for the introduction of secondary evidence of the 
contents of the deed of gift from John Trousdale, sr., to 
Nancy Smith. There was no proof of the loss of the original. 
4, The first instruction asked by appellant asserts a legal prin- 
ciple so well established as to be a maxim, and was eminently 
proper under the proof. 5. The fifth instruction asked by 
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appellant ought to have been given. It was in proof that 
Nancy Smith died more than five years before the commence- 
ment of this suit. The coverture of Elizabeth McLain will 
not bar the statute of limitations, because the title to the 
slaves vested in her husband, and he might have sued for them 
in his own name. Reeve’s Domestic Relations, 60. 6. The 
two instructions given for plaintiffs were not warranted by the 
testimony, and were calculated to mislead the jury. 

F. A. Dick, for respondents. 1. The instructions asked 
by defendant were properly refused. The first one was an ab- 
stract proposition of law, not applicable to this case, and so 
far as it was correct, was contained in other instructions giv- 
en. 2. The instructions given for plaintiffs were correct, and 
applicable to the proof. 38. The instructions given by the 
court, on its own motion, were not excepted to, and are not 
contained in the bill of exceptions. But if they were, they are 
correct. The second one, that the statute of limitations did 
not run against Elizabeth McLain, she being a married woman, 
is law. Married women are expressly excepted in the statute. 
It is no answer to say that her husband might have sued, and 
that her rights are barred because his are. Suppose he had 
lived six years and then died, and she had at once brought 
suit. Could it be said that she would be barred? Within five 
years her husband might have sued alone ; after that, he must 
have joined his wife; but the statute does not run against her 
until she is in a condition to sue alone. It cannot be said that 
the title to the slaves vested in the husband upon the death of 
Nancy Smith, for until they were reduced to possession, they 
were a mere chose in action. Smoot vy. Wathen, 8 Mo. Rep. 
522. 4 Bibb, 175. Where several might sue and some are 
barred by the statute, those not barred may still sue. 1 Bre- 
vard’s Rep. 326-29. McKee v. Alexander, 1 Dev. Rep. 
821. Moore v. Armstrong, 10 Ohio Rep. 11. Again, pos- 
session, to be protected by the statute, must be adverse, and 
this adverse possession must be proved. Smoot v. Wathen, 
8 Mo. 522. In this case it was disproved. 
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GAMBLE, Judge, delivered the opinion of the court. 

1. When the transcript from the records of Smith county, 
in Tennessee, containing a copy of thewill of John Trousdale, 
sr., and the probate thereof, was offered in evidence, it was 
objected to because it was not properly certified and authenti- 
cated. As this appears to be the only objection made at the 
trial, this alone will now be considered. The counsel, in ar- 
gument, states the ground of the objection to be, that the clerk, 
who states himself to be clerk of the County Court of Smith 
county, after certifying that the transcript is a true copy of the 
records, concludes, ‘‘In testimony whereof, I have hereunto 
set my hand and affixed my seal of office, this 12th day of 
February, 1850.” The objection is, that he does not say that 
he affixes the seal of the court. Is the seal of office of the 
clerk of a court, the seal of the court? Or, to change the ques- 
tion, is the seal of a court the seal of office of the clerk? I 
think so. I think no person can mistake the meaning of the 
clerk, when he mentions the seal which he affixes to the certifi- 
cate, or doubt that it is the seal of the court. 

2. The evidence offered of the contents of the deed of gift 
from John Trousdale, sr., was properly admitted. The defen- 
dant was the administrator of Jesse Smith, to whose wife the 
gift was made, and Jesse Smith, while alive, and his adminis- 
trator, after his death, would be presumed to have the custody 
of the instrument. Notice was given to produce it at the trial, 
or that evidence of its contents would be given. The statutory 
mode of compelling the production of papers, does not super- 
sede the former common law mode of giving notice to produce 
and proving contents of an instrument in the power of the 
opposite party. 

3. When the instructions given and refused are to be exam- 
ined, it is first necessary to say that those which appear in the 
statement to have been given by the court, on its own motion, 
were not excepted to, and do not appear to have been made 
part of the record by bill of exceptions. 

4. The two instructions given for the plaintiffs are entirely 
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inapplicable to the case before the jury, and the statement of 
any other two propositions of law would have given the jury as 
much aid in forming their verdict as these instructions. The 
plaintiffs’ case, as made by the evidence, showed a life estate 
in the slaves in Nancy Smith, the wife of Jesse Smith, and a 
continuance of the same possession in Jesse Smith, after the 
death of his wife, without any change whatever in the appa- 
rent character of the possession. The instructions about 
Smith holding the slaves in trust, or holding them as the pro- 
perty of John Trousdale, who had made his deed of gift, dis- 
posing of his entire interest in them, were so utterly irrevelant 
that they could not have misled the jury. 

The counsel for the defendant objects, in his argument, to 
the refusal of the court to give the first and fifth instructions 
asked by the defendant, the others refused by the court being 
of but little importance in a case in which the title of the plain- 
tiff was under a deed anda will. The first instruction contains 
a proposition of law entirely abstract, and which, in all pro- 
bability, every man on the jury knew as well without the in- 
struction, as he would have known it, if the instruction had 
been given. The proposition ‘‘ that possession of personal 
property is evidence of ownership,”’ if it had been announced 
to the jury, would not have given them much aid in deciding 
the case before them, while it certainly would not have sur- 
prised them as a great novelty. The court was under no obli- 
gation to deal in such abstractions. 

5. The fifth instruction was properly refused, because it 
assumes that the slaves being in the possession of Jesse Smith, 
as the husband of Nancy Smith, to whom they were given for 
life, the possession of Jesse Smith, immediately on the death 
of his wife, Nancy, became adverse to the remainderman, with- 
out any act on the part of either, without any claim of title on 
the part of Smith. This is not the law. The judgment is, 
with the concurrence of the other Judges, affirmed. 
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Grsonezy, Respondent, vs. Beprorp & KitcHen, Appellants. 


1. Under the new practice, where the trial is by the court without a jury, 
the party wishing a review of the finding of facts must make out a case, 
setting forth the facts he wishes found differently, and the evidence bearing 
upon them. 


Appeal from Stoddard Circuit Court. 


Geyer & Dayton, for appellants. 

J. D. Cook and Delafield, for respondent. 

RYLAND, Judge, delivered the opinion of the court. 

This was an action under the new code for the recovery of 
personal property, a negro boy. The plaintiff claims that the 
defendants wrongfully and without leave took the negro boy 
from her possession and have not returned the same ; and the 
defendants answer and deny that they unlawfully took the pro- 
perty of the plaintiff, but that they hold the negro boy as the 
property of Robert Giboney’s estate, they being his adminis- 
trators. 

The proof for plaintiff was in part oral and part in writing, 
including a deed of gift to Mrs. Elizabeth Giboney of the boy 
in question, by her father, John B. Walker, which is as fol- 
lows : 

‘¢ Know all men by these presents, that I, John B. Walker, 
have this day given to my daughter, Elizabeth Walker, who is 
now married to Robert Giboney, of Stoddard county, Bloom- 
field, and consequently, whose name at present is Elizabeth 
Giboney, a certain negro boy, named Squire, supposed to be 
eight years old, to have and to hold the said negro during her 
natural life, and then to fall to her heirs, executors and admin- 
istrators, and that from this day forward, my daughter, Eliza- 
- beth Giboney, is to hold the said negro boy, Squire, as her 
own property, and also as a gift, which I willingly give to her, 
as my child, in consideration of the love and affection which I, 
John B. Walker, her father, have for her. Butin making my 
daughter, Elizabeth Giboney, this title to said negro boy, 
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Squire, which she is to hold as her property alone from this day, 
he, the said negro boy, Squire, however, is to remain in my 
possession during my natural life, or until such time as I no 
longer require or need him or his services. In testimony,” &c. 

The testimony of the witnesses for the plaintiff tended to 
show that the boy was considered the property of the wife by 
the husband ; and there was testimony for the defendant tend- 
ing to show acts of ownership by the husband over the negro 
boy in dispute. 

The case was submitted to the court without a jury, without 
any points of law raised by either party, or without any pro- 
positions of law arising on the case, brought to the mind of 
the court. The court found the facts of the case to be thus: 
‘¢That John B. Walker gave to the plaintiff herein, as her 
separate property, the negro boy, Squire, mentioned in the 
plaintiff’s petition ; that at the time of said gift, the plaintiff 
was a married woman; that before the commencement of this 
suit, the plaintiff’s husband departed this life ; that the defen- 
dants, as administrators of the estate of Robert Giboney, de- 
ceased, the husband of said plaintiff, on or about the Ist day of 
February, 1850, wrongfully took said negro boy, Squire, into 
possession ; that the plaintiff demanded the said negro boy of 
the defendants before the commencement of this suit ; that de- 
fendants refused to give the plaintiff the possession of said 
negro boy ; that the said negro boy, at the time of the com- 
mencement of this suit, was worth five hundred and fifty dol- 
lars ; that his hire, since defendants have had him in posses- 
sion as aforesaid, is reasonably worth seventy-five dollars. It 
is therefore considered and adjudged by the court, that said 
plaintiff have and recover of the defendants the said negro boy, 
Squire, in said plaintiff’s petition mentioned, and the sum of 
seventy-five dollars for the damages said plaintiff has sustain- 
ed by reason of the detention of said negro boy, together with 
her costs and charges,”’ &c. 

The defendants, after the finding by the court, moved for a 
new trial, and assigned the following reasons: 1. The finding 
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of the court is against law. 2. The finding of the court is 
against the testimony in the case. 3. The finding of the court 
should have been for the defendants and not for the plaintiff. 

1. This motion being overruled, they then moved in arrest of 
judgment, which motion was also overruled. It is not neces- 
sary to take any notice of the reasons in arrest, as they present 
no ground whatever for arresting the judgment. The motion 
and reasons for a new trial are in accordance with the former 
practice of our courts, but under the new code this practice is 
done away. The party wishing a review of the finding by the 
court, must make out a case stated, setting forth the grounds on 
which he wishes a review, and the fact or facts he wishes found 
in a different manner, and upon the points he thus wishes re- 
viewed, he should set forth the evidence. There is here no case 
made for a review, and the facts support the judgment of the 
court rendered thereon. The judgment below will, therefore, 
be affirmed, the other Judges concurring. 


JOHNSON, Respondent, vs. Huston, Appellant. 


‘1. Parol evidence is admissible to show that a bill of sale, absolute on its face, 
was intended as a mortgage. 


Appeal from Ralls Circuit Court. 


Lamb and T. VanSwearingen, for appellant. The court 
erred in admitting evidence to show that the bill of sale, abso- 
lute on its face, was intended as a mortgage, in the absence of 
any fraud, surprise or mistake. Revere v. Leonard, 1 Mass. 
Rep. 91. Paine v. McIntier, ib. 69. Storer v. Freeman, 
ib. 435. Richards v. Killam, 10 ib. 244. Stackpole v. 
“rnold, 11 ib. 27. Dwight v. Pomeroy, 17 ib. 308. Pier- 
sons v. Hooker, 3 J. R. 68. Howes v. Barker, ib. 506. 
T ib. 341. Thompson v. Ketcham, 8 ib. 189. Fitzhugh v. 
Runyon, ib. 375. Jackson vy. Sill, 11 ib. 201. Jackson v. 
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Croy, 12 ib. 427. Champlin vy. Butler, 18 ib. 172. Movan 
v. Hays, 1 J. C. R. 889. Stevens v. Cooper, ib. 425. 
Parkhurst vy. VanCortlandt, ib. 281. Marks y. Pell, ib. 
593. Gillespie v. Moon, 2 ib. 596. St. John v. Benedict, 
6 ib. 116. Thomson v. White, 1 Dallas, 426. Clarke v. 
Russel, 3 ib. 415. O’ Harra v. Hall, 4 ib. 840. McDer- 
mot v. U. S. Ins. Co., 38. & RK. 609. Speake vy. U. S., 
9 Cranch, 28-37. 9 Wheat. 581. 6 Binney, 483. Barret 
v. Barret, 4 Dessaus. 447. 2 Mylne & Keen, 357. 4 Mon- 
roe, 155. 8 J.J. Marsh. 626. 4 ib. 134, 473. 

Pratt & Redd, for respondent. 

GAMBLE, Judge, delivered the opinion of the court. 

Johnson filed his petition, alleging that, being indebted to 
Huston, he executed a bill of sale of three slaves to secure 
the payment of the debt, and that for some time afterwards, he 
continued in possession of the slaves ; that Huston subsequent- 
ly obtained possession, and that he, Johnson, had offered to 
pay the amount of debt and interest, which Huston refused to 
accept, claiming the slaves as his absolute property. The peti- 
tion alleges, that the bill of sale, although absolute on its face, 
was made merely to secure the debt, and upon an agreement 
that Johnson might redeem the property. The prayer is, that 
the plaintiff have leave to redeem the slaves, and that an ac- 
count be taken to ascertain the amount due. 

Huston, in his answer, asserts that the slaves were sold to 
him absolutely, and that they were taken in part satisfaction of 
the debt due from Johnson, and that for the balance of the 
debt, being twenty-five dollars, Johnson, at the time of con- 
veying the slaves, executed his promissory note. 

At the trial of the cause before the court, without a jury, 
evidence was given for the purpose of showing that the con- 
veyance of the slaves was made merely as a security for the 
debt due to Huston, and with the right in Johnson to redeem 
them, on paying the debt and interest. It is not necessary to 
make any detailed statement of this evidence, nor a fuller 
statement of the pleadings, as there is only one question pre- 
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sented upon the record, upon which the opinion of this court 
is required. ‘The Circuit Court, after finding that the plaintiff 
did execute an absolute bill of sale to the defendant, for the 
slaves in question, found that the defendant did agree, at the 
time of the execution of said bill of sale, that plaintiff might 
redeem the negroes by paying the sum of five hundred and 
twenty-five dollars, with interest at ten per cent.” The 
amount due to the defendant was ascertained, and a judgment 
was rendered, allowing the plaintiff to redeem upon paying the 
amount so ascertained. In the progress of the trial, the de- 
fendant objected to the admission of parol evidence to show 
that the bill of sale, absolute upon its face, was intended as a 
mortgage, but the court overruled the objection, and received 
the parol evidence offered, and upon that founded the judg- 
ment. It is the admission of this evidence that presents the 
question now to be considered. No objection appears to have 
been made upon the trial to any particular portion of the 
evidence given; nor was any case made for a review of the 
finding of the facts, as made by the court, in the manner pre- 
scribed by the code of practice. The sufficiency of the evidence 
to warrant the finding will not therefore be examined, but atten- 
tion will alone be bestowed upon the question whether parol 
evidence is admissible in a proceeding like the present, for the 
purpose of showing that a conveyance, absolute upon its face, 
was in reality only a security for the payment of money. % 
1. It is to be observed that this is a suit for relief, which, 
under the former practice, would have been sought by a bill in 
equity, and whatever is the practice in courts of equity, in 
admitting evidence to show an absolute conveyance to be but a 
mortgage, must obtain in this case. Whether such evidence is 
admissible is a question upon which there has been great diver- 
sity of opinion in the courts of the different states, and the 
courts even of the same states have, in some cases, changed 
their opinions. While in Kentucky, the rule that a written in- 
strument shall not be contradicted, or its legal import and effect 
be changed by parol evidence, is maintained in all its force, 
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yet in construing a contract which was in writing, the court of 
appeals, in Edrington v. Harper, 3 J. J. Marsh. 355, says : 
‘¢The intention of the parties is the only true and infallible 
test ; that intention is to be collected from the condition or con- 
duct of the parties, as well as from the face of the written 
contract.”? Again, ‘‘ the fact that the real transaction between 
the parties was a borrowing and lending, will, whenever or 
however it shall appear, show that a deed, absolute on its face, 
was intended as a security for money ; and whenever it can be 
ascertained to be a security for money, it is only a mortgage, 
however artfully it may be disguised.” The courts of that 
state admit parol evidence in all cases, in which upon the 
construction of written instruments, the question arises, wheth- 
er the transaction between the parties was a mortgage or a con- 
ditional sale. Prince v. Bearden, 1 A. K. Marsh. 170. 
Oldham vy. Halley, 2 J. J. Marsh. 114. In New York, the 
rule that parol evidence is admissible to show that an absolute 
conveyance was intended as a security for money, and is, con- 
sequently, only a mortgage, has been acted upon in a great 
many cases, which are collected in a note to 4 Kent’s Com. 
142. The same rule exists in Tennessee. Overton v. Bige- 
low, 3 Yerger, 513 ; and was applied by Mr. Justice Story in 
Taylor v. Luther, 2 Sumner, 282. In Russell v. Southard, 
12 Howard, 147, Mr. Justice Curtis applies the rule to a case 
coming from Kentucky, and declares it to be a rule belonging 
to the general system of equity, in administering which, the 
courts of the United States are not to be controlled by the de- 
cisions of the courts of Kentucky, if such decisions are in con- 
flict with the judgment of the Supreme Court of the United 
States. He says, ‘it is the doctrine of this court that, when 
it is alleged and proved that a loan on security was really in- 
tended, and the defendant sets up the loan as a payment of 
purchase money, and the conveyance as a sale, both fraud and 
vice in-the consideration are sufficiently averred and proved, to 
require a court of equity to hold the transaction to be a mort- 
gage.’ After this declaration, he proceeds to examine the 
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evidence in the cause, both written and oral. Many decisions 
in different states, which maintain the same doctrine, might, if 
necessary, be cited, but it is not thought proper to burden the 
case with such citations. It is believed that, if the question 
were to be determined by the number and reputation of the 
courts which maintain the different sides of the question, the 
preponderance would be in favor of admitting the evidence. 
But the decision of a question, upon such a comparison of the 
merits and number of those who advocate the different sides, 
is not and ought not to be satisfactory to the mind. The de- 
termination should rest upon principle, and, as far as possi- 
ble, should harmonize with all the established and generally 
received doctrines of the law. 

It is admitted to be the established rule of evidence that, 
when contracting parties reduce their agreement to writing, the 
effect of the instrument thus executed is not to be varied by 
parol evidence, showing other or different terms of contract 
than those expressed in the writing. But while this is the 
rule, it is as certainly true that, in some cases, a party may 
show that the writing does not truly express the agreement, and 
this, too, by parol evidence. In Leztensdorfer v. Delphy, 15 
Mo. R., this court, upon an examination of authorities, held 
that a party to an instrument might show, by parol evidence, a 
mistake in the instrument, and that, as well when he was a de- 
fendant, resisting the enforcement of the contract, as in a 
direct proceeding to reform it and correct the mistake. So 
there can be no doubt of the propriety of admitting parol evi- 
dence to establish the circumstances attending the execution of 
an instrument, when the question is, whether it is a mortgage 
or a conditional sale, and this practice has been adopted in 
states where the courts are most strenuous in excluding such evi- 
dence, when offered to qualify an absolute conveyance. Again, 
where a party to a written contract or conveyance seeks to 
avoid its effect because it was procured by fraud, or because it 
was fraudulently made to impose a different obligation from 
that intended, such fraud can be proved by parol. It is true 
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that, in the last case, the party is seeking, not to vary, but to 
avoid the contract ; but in that attempt, he is not concluded by 
the terms of the writing, or prevented from showing that the 
real agreement was different from the writing. These and 
other cases, which might be put, show that the rule is not in- 
exorable, and that a person who has signed a written contract 
is not so bound up by the writing, that he cannot, in any case, 
question its correctness. 

Mr. Justice Story, in Zaylor v. Luther, 2 Sumn. 232, 
after quoting from the commentaries of Chancellor Kent a 
passage ending with these words, ‘‘ for parol evidence is ad- 
missible to show that an absolute deed was intended as a mort- 
gage, and that the defeasance had been omitted or destroyed by 
fraud or mistake,”? makes the following obs¢fvations of hig 
own: ‘‘ It is the same if it (the defeasance) be omitted by de- 
sign, upon mutual confidence between the parties; for the 
violation of such an agreement would be a fraud of the most 
flagrant kind, originating in an open breach of trust against 
conscience and justice. I do not comment upon this subject at 
large, because it seems to me wholly unnecessary, in the pre- 
sent state of the law, to do more than to enunciate the princi- 
ples which govern cases of this nature, and which are as well 
established as any which govern any branch of our jurispru- 
dence.” 

When a party who has obtained a conveyance absolute upon 
its own face, but in reality intended to secure the payment to 
him of a debt, with the right in the grantor to redeem his pro- 
perty by paying the debt, sets up the conveyance as absolute, 
and denies the right of redemption, he undoubtedly attempts to 
practice a fraud upon the grantor, and the case would clearly 
come within the range of the decisions which allow a party 
upon whom a fraud is thus perpetrated, to ask of a court of 
equity the relief which it familiarly administers. In such a 
proceeding, it is not doubted that parol evidence is admissible 
to show the real agreement, and the attempt of the grantee to 
use the conveyance for the improper purpose of cutting off the 
grantor’s right of redemption. 
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If a principle, which was supposed to be generally admitted, 
had not been disputed upon a long array of books, it would 
not have been thought necessary to spend so much time upon 
the present question. Judge Ryland concurring, the judgment 
is affirmed. Judge Scott dissenting. 


Lewin, Respondent, vs. Dite & Avery, Appellants. 


1. Where a suit is commenced by attaching the defendant’s property, the 
plaintiff may take depositions before summons served or publication com- 
pleted. 

2. The statement of the officer taking depositions, in the caption, that the tak- 
ing of them was postponed from the day fixed in the notice until the follow- 
ing day, “ by consent of parties,’’ is evidence of such consent. 

3. A change of venue is properly refused, unless the party applying for it has 
complied with the requisitions of the statute. 

4. A copy of a paper is not admissible in evidence, when the original is not 
accounted for and no notice has been given to produce it. 

5. It is no error fora court to hold a special term in one county, on a day 
fixed by law for the holding of court in another county in the same circuit. 
The statute which says that no special term shall interfere with any other 
court to be held by the same judge (R. C. 1845, chap. 45, sec. 54,) is mere- 
ly directory. 

6. Where one party introduces the books of the opposite party in evidence for 
one purpose, the latter may afterwards use them in evidence for a different 
purpose in the same suit. 

7. A written contract cannot be read in eviderce until its execution issproved. 

8. Where an agent disobeys the instructions of his principal, the latter, in a 
suit between them, will not be held to have ratified his acts because of a 
failure to notify him of his dissent. 


Appeal from Madison Circuit Court. 


This was an action of assumpsit on the common counts, be- 
gun in 1848. The defendants were owners of the Buckeye 
Copper Mine, in Madison county, and Ebenezer,G. Pomeroy 
was their agent to superintend and manage the same. As such 
agent, he kept a running account with the plaintiff, who was a 
merchant. This suit was for a balance due on account, and 
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also for the expenses and salary of plaintiff for a trip to Eng- 
land, under a contract with Pomeroy to sell ore for defendants. 

The defendants being non-residents, an attachment issued 
and was levied on their land. At the return term, the defen- 
dants not appearing, an order of publication was made. Be- 
fore the publication was completed, the depositions of William 
W. Fleming and Theophilus Merry were taken by the plaintiff 
under a commission, pursuant to notice posted up in the clerk’s 
office. A motion to suppress these depositions was overruled. 
A motion to suppress the deposition of George M. Davidson, 
taken on behalf of the plaintiff, was also overruled. The 
19th of the month was the day fixed by the notice for taking 
this deposition. The justice who took it stated in the caption 
that it was taken on the 20th, to which day it was postponed 
‘“by consent of parties.” Motions were subsequently filed to 
strike out parts of these depositions, which were also overruled. 

On the first day of the March term, 1852, N. W. Watkins, 
counsel for defendants, presented an application for a change 
of venue, in support of which, he presented his own affidavit, 
stating that some ten or twelve days previously, he had receiy- 
ed a letter from one of the defendants, inclosing a petition for 
a change of venue, verified by affidavit, which had been acci- 
dentally destroyed in his possession, except the certificate to 
the official character of the officer in Ohio, before whom the 
affidavit was made, which he (Watkins) annexed to his affida- 
vit as an exhibit; that in the said petition the defendant set 
forth two of the grounds specified in the statute for a change 
of venue ; that upon the receipt of said petition, he (Watkins) 
had written to his associate counsel to notify the plaintiff of 
their intention to apply for a change of venue, but that he had 
learned that his letter was not received; and that he ( Wat- 
kins) had notified the opposite party, in open court, on the 
first day of the term. This application was overruled. 

On the trial, the plaintiff offered in evidence the contract be- 
tween Pomeroy and himself about the trip to England, which; 
it appears from the record, was admitted without any prelimi- 
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nary proof of its execution by Pomeroy. The defendants in- 

troduced the books of the plaintiff in evidence, to show that 
the accounts were kept against Pomeroy and not against them. 

The plaintiff, in rebuttal, was then allowed to read from his 

books the whole account in evidence, to which defendants ex- 

cepted. The defendants also offered a paper purporting to be 

a copy of the instructions from Pomeroy to plaintiff, on his’ 
departure for England, first proving the same to be in Pome- 

roy’s handwriting. There being no further proof offered 
touching the paper, it was excluded by the court, to which an 
exception was taken. 

During the trial of the cause, on the fourth day of the term, 
the term being about to expire, the court ordered a special term 
to be held on the next day, which was the day fixed by law for 
the holding of court in Bollinger county, in the same circuit. 
To this, the defendants excepted. On the next day, the trial 
was concluded and there was a verdict for the plaintiff. Sev- 
eral instructions were given and refused, the only one of which 
that is deemed material is set out in the opinion of the court. 

John W. Noell, for appellants. 1. The application for a 
change of venue ought to have been granted. The notice was 
reasonable under the circumstances. The proof of the loss of 
the original petition and of its contents, placed the defendants 
on the same footing as if it had been produced. 6 Mo. Rep. 
267. R. C. 1845, chap. 182, secs. 1,2. 2. The deposition 
of Davidson should have been suppressed. A verbal consent 
before the officer would not authorize the taking of depositions 
on a day without a notice, even if his statement were evidence 
of such consent, which is denied. 3. The depositions of 
Fleming and Merry, taken in Camden, New Jersey, under a 
notice set up in the clerk’s office in Madison county, Missouri, 
before the defendants had any actual or constructive notice of 
the commencement of the action, ought to have been suppress- 
ed. The order of publication did not require them to appear 
or take any steps in their defence until the March term, 1849. 
The plaintiff did not file his bill of particulars until March 
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term, 1849, and until then the subject matter of the suit was 
not properly before the court, and there was not only no issue, 
but no fact to which the evidence could relate. R. C. 1845, 
tit. Depositions. Greenl. Ev. vol. 1, p. 120. 4. The verdict 
is void, for the reason that the Circuit Court could not legally 
hold a special term on the day fixed by law for the holding of 
the regular term in Bollinger county. R. C. 1845, chap. 45, 
sec. 54. It is submitted that the construction given to the 
statute of 1825, in the case of Samuels v. State, is erroneous, 
and, besides, the statute of 1845 is materially different. 5. 
The court erred in admitting the paper purporting to be a con- 
tract between plaintiff and Pomeroy, without proof of its exe- 
cution. Even if proved, it was no evidence of defendant’s 
liability, but the contrary. 6. The instructions of Pomeroy 
to Lewin should have been admitted. The fact that it was in 
Pomeroy’s handwriting and in possession of defendants’ coun- 
sel, stamped it as authentic. 7. The court erred in permitting 
plaintiff to give in evidence the entries on his own books. They 
were introduced by defendants to prove an isolated fact, and 
the plaintiff could only use them as evidence on that point. 8. 
The sixth instruction given for plaintiff is erroneous. mory 
v. Hamilton, 17 Mass. Rep. 

M. Frissell, for respondent. 1. The application for a 
change of venue was properly overruled.! 2. The deposition 
of Davidson was properly admitted. The justice states that 
the taking was postponed by consent, and if there was no con- 
sent, it could easily have been shown. 3. The depositions of 
Fleming and Merry were properly admitted. The suit was 
clearly pending within the meaning of the statute, and notice 
was given in the manner prescribed by law, when defendants 
are non-residents. Swift v. Crocker, 21 Pick. Boughton 
v. Bruce, 20 Wend. 234. Gardner vy. Webber, 17 Pick. 
407. 4. As to the power of the Circuit Court to hold the 
special term when it did, see Samuels v. State, 3 Mo. Rep. 
68. The statute of 1845 is identical in substance with that of 
1825. 5. As to the contract between Pomeroy and Lewin, it 
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is a fair inference, from the bill of exceptions, that the hand- 
writing was either proved or admitted. At all events, the 
reading of it was not excepted to. 6. The instructions from 
Pomeroy to Lewin were not proved, and of course were proper- 
ly excluded. 7. The defendants first offered the books of 
plaintiff in evidence for one purpose, and they cannot complain 
if plaintiff used them for otber purposes. 8. The instruc- 
tions given presented the law applicable to the facts fully and 
fairly before the jury. 


RyLanp, Judge, delivered ‘the opinion of the court. 


This was an action of assumpsit, brought by the plaintiff 
against the defendants, on the common counts only. There 
was testimony showing a long continued course of dealing, and 
running accounts, between the plaintiff and these defendants. 
The plaintiff was a merchant, and the defendants were the 
owners of the Buckeye Copper Mines in Madison county. 
One Pomeroy was the manager and superintending agent of 
the business of the mines for the defendants. These accounts 
were made by him with the plaintiff, and were reduced by pay- 
ments from time to time, leaving a balance due to the plaintiff, 
being part of the demand sued for in this case. Many points 
were raised in the court below, and the record contains several 
bills of exceptions. Some of these points it will be necessary 
to notice, while others are considered of no importance. 

1. There is nothing calling for the correction of this court 
on the point in relation to the taking of depositions, before 
the parties were served with the summons and before issue. 
The defendants were non-residents ; an attachment had issued 
and their lands were attached, and an order of publication 
made against them. The suit was pending ; and by our stat- 
ute concerning depositions, section Ist, ‘‘ any party to a suit 
pending in any court of record in this state, may obtain the 
deposition of a witness, to be used in such suit conditionally.” 

2. The objection that the justice of the peace, before whom 
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the deposition was taken, could not certify that the taking was 
postponed from the 19th to the 20th of the month, by consent 
of parties, is not well taken. This was a matter before him at 
the time, and he is as competent to place this on the face of 
the deposition as he is to say that the defendant (or plaintiff, 
as the case may be, ) was present by his attorney or his agent, 
and thereby conclude him as to notice. 

3. The change of venue was not properly applied for; no 
sufficient steps were before the court, authorizing an order for 
the change to be made, and it was properly refused. We also 
pass by, as unimportant, the motions about suppressing depo- 
sitions or to reject parts of depositions. 

4. Nor is there any error in refusing to permit the defend- 
ants to read the paper purporting to be a copy of the in- 
structions given by Pomeroy, the agent, to Lewin, the plain- 
tiff, in regard to the sale of the ores in England. The paper 
would have been proper evidence, if a ground had been made 
for its admission ; it appeared to be a copy ; the original was 
not accounted for, no notice to produce it. There is nothing 
showing that this paper was in the possession of defendants’ 
counsel. True, it was proved to be in the handwriting of 
Pomeroy, but that does not show that Lewin ever saw it. Had 
the defendants made a proper foundation for the admission of 
this paper to the jury, the refusal then would have been error. 

5. There was no error in the ruling of the court upon the 
matter of adjourning over to a day on which court was to be- 
gin at a different county. This point was decided in the case 
of Samuels v. Stage, 8 Mo. Rep. 68, and we consider this part 
of the statute merely directory. 

6. There was no error in the point made concerning the 
plaintiff’s reading entries from his own books ; these had been 
offered in evidence by the defendants themselves. They used 
these books to proye a fact on their behalf ; then having showed 
their confidence in these books, they having introduced them for 
one purpose, the books were properly admitted afterwards for 
another against them. 
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7. There was error in the court below in permitting the plain- 
tiff to read, as evidence, the paper purporting to be the con- 
tract between Lewin and Pomeroy. This the defendants ob- 
jected to, but the court overruled the objection, and it was 
read, no proof of its ‘execution or of Pomeroy’s handwriting 
being offered. 

8. There was error also in giving the sixth instruction for 
the plaintiff, which is as follows: ‘‘If the jury believe from 
the evidence that Lewin had instructions to sell the ores at 
Swanzea, and that he sold them at Liverpool, and that after a 
knowledge of that fact came to the defendants, they failed to 
give notice to Lewin of their dissent and disapprobation, but 
permitted the proceeds to be applied to their benefit, then they 
are responsible on that account, and the jury ought to find for 
the plaintiff as to these items; and if the jury believe that 
Lewin credited the proceeds of said sale on account which de- 
fendants owed to plaintiff, by their direction or consent, then 
they received the benefit thereof.” This instruction does not 
contain the law, nor does it truly set it forth to the jury. If 
Lewin had instructions to sell the ores at Swanzea, in Wales, 
and he sold them at Liverpool, and that the defendants, after 
receiving knowledge of this fact, failed to give notice of their 
dissent and disapprobation to Lewin, but permitted the pro- 
ceeds to be applied to their benefit, then they are responsible 
on that account, is surely a new doctrine in the law of princi- 
pal and agent. | The factor must follow the instructions of his 
principal, and his principal is never bound to notify him, that 
he disapproves his breach of instructions. ‘ He must look to 
his instructions for the safety of himself. Sf he goes beyond 
them, and sells in a market not allowed or permitted by the in- 
structions, though the sale may be good as between the pur- 
chaser and agent and principal, yet the agent is responsible 
to his principal for all loss or damages which his principal has 
sustained by such breach and violation of instructions. 

The record is exceedingly voluminous, and encumbered with 
many bills of exceptions scattered all through it, containing 
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many unimportant points. There may have been some which 
escaped my observation, that would require our attention. 
However, the case must be sent back for the errors noticed in 
this opinion; and the clerk of the court below is required, in 
making out his transcripts, to have the record fairly copied ; 
not to put in whole sheets by wafers, and to have an index to 
his record. Let him see that attention is paid to these matters 
in future. 

The judgment of the court below is reversed, and the cause 
remanded, the other Judges concurring. 


Draper ef al., vs. Bryson ef al. 


1. A scire facias to revive a judgment against an administrator, instead of 
having a sheriff’s return of service upon it, had an acknowledgment signed 
by the administrator, that it was personally served upon him. A judgment 
by default was afterwards rendered against the administrator. Held, This 
judgment was not void, and cannot be objected to in a collateral proceeding. 

2. A purchaser at a sheriff’s sale under execution is not affected by any irre- 
gularity in the sheriff’s proceedings in making the sale, unless he has parti- 
cipated in occasioning it, or there has been some departure from the require- 
ments of the law, for some fraudulent purpose. Thus, if the sheriff should 
not give the notice of the sale required by law, it would not affect an inno- 
cent purchaser. 

. Under the act of 1817, a subsequent purchaser, who has not recorded his 
deed within three months from its date, cannot take advantage of the fail- 
ure of a prior purchaser to record his deed within three months from its 
date. In such a case, the first purchaser, if his deed is first recorded, has 
the better title. The same would be the case under the act of 1821. 

4, Under the act of 1817, a prior unrecorded deed will prevail over a deed to 
a subsequent purchaser who has notice of it. 


Error to Pike Circuit Court. 


This was an action of ejectment, brought to recover posses - 
sion of part of a lot in the town of Louisiana. To sustain 
their action the plaintiffs offered in evidence : 

1. A patent for the fractional section on which the town was 
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located, bearing date October 1, 1819, to Samuel K. Caldwell 
and Joel Shaw, the original proprietors of the town tract. 

2. Record of a judgment in favor Robert Wash v. John 
Shaw, administrator of Joel Shaw, deceased, entered in the 
Pike Circuit Court, August 11, 1825, and a sheriff’s deed to 
Phineas Block, for the lot in controversy, under said judgment, 
conveying the interest of said Joel Shaw, and bearing date 
December 10, 1823. The suit of Wash was originally com- 
menced against Samuel K. Caldwell, in his own right, and 
against Samuel K. Caldwell and Mary Shaw, administrator and 
administratrix of Joel Shaw. Both administrators were served 
with process and appeared and made defence to the action. 
. During the pendency of the suit, Caldwell died, and Mary Shaw 
resigned her letters of administration, and a scire facias was 
issued against John Shaw, describing him as the administrator 
of Joel Shaw, to appear and defend the action, on which writ 
of sctre factas appears the following endorsement: ‘‘ The 
undersigned, administrator of the estate of Joel Shaw, unad- 
ministered, as within described, acknowledges a personal ser- 
vice of the within writ, May 5th, 1823. John Shaw, admin- 
istrator.”’ 

At the ensuing term, (August, 1823,) a judgment by de- 
fault was taken against said John Shaw, as administrator of 
Joel Shaw. The defendants objected to the introduction of 
the record as evidence, because the judgment was void, and to 
the deed of the sheriff to Block, for the reason that it does not 
recite the execution, and because, from the face of the deed, it 
appears that due notice of the sale was not given, and no evi- 
dence was offered aliunde, to show that such notice was given ; 
but the court overruled these objections, and both the record of 
the judgment and the sheriff’s deed were read in evidence. 
Block’s deed was recorded December 11, 1823. 

3. Plaintiffs also read in evidence the records of four seve- 
ral judgments against Samuel K. Caldwell, confessed before 
the clerk in vacation, in July and October, 1821, and a deed 
by the coroner of Pike county to Phineas Block, dated April 
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14, 1824, filed for record August 10, 1824, and acknow- 
ledged the same day, conveying the interest of said Caldwell 
to the said Block. The plaintiffs read in evidence a deed from 
Phineas Block to them for the north half of the lot in contro- 
versy, dated in June, 1847, proved possession by defendants, 
and that Joel Shaw died in August, 1819, and Samuel K. 
Caldwell in January, 1822. 

At the close of the plaintiffs’ case, defendants asked the 
court to instruct the jury that, inasmuch as the plaintiffs had 
not given any evidence to prove that they, or Block, under 
whom they claim, had made an actual entry upon the lot in 
question, nor been in actual possession, within twenty years 
next before the commencement of this suit, the verdict ought to 
be for defendants. The two instructions embodying the above 
doctrine were refused by the court, they not being considered 
as having any applicability, unless there was an adverse pos- 
session proved. 

Defendants then read in evidence an agreement between 
Shaw and Caldwell, setting out that they had purchased the 
preemption right to the Louisiana town tract, and agreeing to 
lay out a town, and sell the lots. This agreement bears date 
July 7, 181%. 

2. A power of attorney from the heirs of Joel Shaw to 
Samuel K. Caldwell, authorizing him to convey and make 
deeds for the lots contracted to be conveyed by Shaw, in his 
life time, and Caldwell, dated April 25, 1820. 

3. A deed from Caldwell and the heirs of Shaw, by their 
attorney, to John Bryson, for the lot in controversy, bearing 
date May 14, 1821, acknowledged July 16, 1821, and filed 
for record August 3, 1824, under which deed the defendants 
clam. 

The defendants also proved, for the purpose of showing no- 
tice to Phineas Block of the existence of the deed from Cald- 
well and the heirs of Shaw, that, at the time of the sale of 
Shaw’s interest under execution, the officer who made the sale 
knew that lot 91 was John Bryson’s lot; that he never saw the 
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deed to Bryson, but it was generally understood to be Bryson’s 
lot; that Block came to Louisiana in the fall of 1821, as the 
witness thought, and had a store in the house on the lot ad- 
joining, and was doing business there at the time of his pur- 
chase, and until after the sale of Caldwell’s interest in the lot 
to him, witness had no recollection that any one claimed the lot 
at either sale. 

John E. Allen, another witness, proved that he first purchas- 
ed this lot, and afterwards transferred it to John Bryson ; that 
most of the people at the sheriff’s sale and coroner’s sale 
were acquainted with the titles to the lots sold ; that there were 
but few persons in Louisiana in 1823; that lot 91 was worth 
about seventy dollars in 1823. Witness had no knowledge that 
Block knew any thing of Bryson’s having a deed for the lot. 

It was also proved that Block had said, after the sale to 
Draper, that he had got Draper into a difficulty, which difficul- 
ty was a law suit; that he and B. Benbridge had purchased 
this lot at sheriff’s sale ; that after his purchase, he had offer- 
ed to convey his title to the heirs of John Bryson, on their pay- 
ment to him of the sum of money he had paid out, amounting 
to between three and five dollars; that the heirs had refused 
to buy, and that he (Block) had the best title to the lot, and 
he had sold to Draper. 

The plaintiffs objected to Block’s statements going in evi- 
dence, on the ground that he was a competent witness in the 
case, and his statements, therefore, hearsay, which objection 
was overruled by the court. 

There was other evidence going to show that Block knew of 
the existence of the Bryson deed, immediately or soon after his 
purchase, but no direct testimony that he had any knowledge of 
such deed, at the time of his purchase at sheriff’s sale. There 
was abundant evidence that Draper knew all about the state of 
the title, at the time he received his deed from Block. There 
was also an attempt to prove adverse possession in the defen- 
dants, but the evidence clearly disproved this defence. 

The plaintiffs asked the court to instruct the jury : 
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1. That, if they find that the deed of the sheriff to Block 
was filed for record on the 11th of December, 1823, and the 
deed from the coroner to Block was filed for record on the 10th 
of August, 1824, and each within three months from their ac- 
knowledgment, and that the deed to John Bryson was executed 
May 14, 1821, and not recorded until August 3, 1824, the said 
deed of Bryson is void as against the deeds to Block. 

2. That it is immaterial whether Block had notice that the 
deed of Bryson was in existence, or that he owned lot 91, the 
construction of the recording acts being that, if Bryson failed 
to record his deed within three months from its execution, the 
deed has no validity against a subsequent grantee, who had his 
deed recorded, or filed for record, within three months after its 
acknowledgment. 

3. Unless the jury find that Block had notice of the existence 
of the deed from Shaw and Caldwell to John Bryson, at the 
time he purchased the said right of Shaw and Caldwell, such 
deed is void as to said Block and those claiming under him. 

4. No declarations or statements of Block, after he had 
parted with his title to Draper, can affect the title of the plain- 
tiffs. 

All of which were given by the court except the second. 

The defendants prayed the court to give the following : 

3. That the judgment in favor of Robert Wash against John 
Shaw, administrator of Joel Shaw, is void, the court not hav- 
ing obtained jurisdiction over him, at the time it was rendered, 
and that the sheriff’s deed under said judgment ought to be 
excluded from their consideration in rendering their verdict. 

4, That the above deed of the slieriff to P. Block should be 
rejected, on the grounds that it appears from the deed itself, 
and the notice of sale appended to the deed, that the execution 
was levied, and notice given on the 27th of November, and the 
sale had on the 9th of December, 1823, and no other evidence 
was given to show that the twenty days’ notice was given, as 
required by law. 

5. That, unless the jury believe from the evidence. that 
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Phineas Block, under whom Draper claims, made an actual 
entry upon the lot of ground in question, within twenty years 
next after the execution and delivery of the sheriff’s and coro- 
ner’s deeds to him, in this case, they ought to find for the de- 
fendants. 

6. That, unless the jury believe from the evidence that the 
plaintiffs or Phineas Block, under whom the plaintiffs claim, 
made an actual entry upon the lot of ground in question, with- 
in twenty years next before the commencement of the suit, 
they ought to find for defendants. 

7. That, if they believe from the eviderce, that the defend- 
ants and John Bryson and heirs, under whom the defendants 
claim title, have had a continued and uninterrupted possession 
of the lot of ground in question for twenty years next preced- 
ing the commencement of this suit, they ought to find for the 
defendants. 

8. That, if they believe from the evidence, that Phineas 
Block, under whom Draper claims, had, at or before the sales 
of the sheriff and coroner, notice of the sale of the lot in 
question by Caldwell and others to John Bryson, and also that 
Draper, at the time he bought of Block, had notice of the 
same, and that the defendants claimed under the heirs of said 
John Bryson, they ought to find for the defendants. 

9. That, if they believe from the evidence that the deed from 
Caldwell and others to John Bryson, was acknowledged and 
recorded on the 3d of August, 1824, and that the coroner’s 
deed to P. Block was not executed, acknowledged or recorded 
till the 10th day of August, 1524, the Caldwell deed is a bet- 
ter title to the lot in question than the coroner’s deed, and that 
they ought to find for the defendants as to that. 

10. A purchaser at sheriff’s sale is not a purchaser within 
the provisions of the act of 1817, requiring deeds to be re- 
corded within three months, nor within the provisions of the act 
of December 6, 1821. 

Of the instructions prayed by defendants the court gave the 
3d, Tth and 8th, and refused the others, and each party except- 
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ed to the giving and refusing of instructions. The court 
found a verdict for the plaintiff, as to the undivided half of 
the north half of the lot in controversy. Both plaintiffs and 
defendants moved for a new trial, assigning for reason the giv- 
ing of erroneous instructions, refusing proper instructions, that 
the verdict was against law, and that illegal evidence had been 
admitted, and each party tendered his bill of exceptions to the 
overruling of their respective motions for a new trial, and have 
brought the case to this court by writ of error. 

There was no evidence showing that John Shaw was admin- 
istrator of Joel Shaw, deceased, save what was contained in 
the record and proceedings of the judgment in favor of Robert 
Wash aforesaid. 

4. H. Buckner, for Draper and others. Two causes of 
error are relied upon to reverse the judgment below. 

1. The refusal to give the second instruction asked by the 
plaintiffs. 2. The giving of instruction numbered three, asked 
by defendants, which excluded from the jury the sheriff’s deed 
to Block. 

I. As to the first, it is only material in the event of a new 
trial. There is no evidence of notice to Block, and the finding 
of the court negatives the fact of such notice. But it is in- 
sisted that the act of February, 1817, and the supplementary 
act of December 6, 1821, make the priority of record within 
the given period the sole test of priority of right, without re- 
ference to the question of notice. The act of 1817 makes the 
unrecorded deed void against subsequent purchasers ‘‘ so re- 
cording”? their deeds within the time prescribed, and the same 
act makes the record notice. If it was intended that any thing 
else than the record should be notice, it is singular that it is 
not so expressed in the act. The act of 1821 (1 Terr. Laws, 
798, ) seems to exclude the doctrine of notice altogether. It 
says, in substance, no deed not recorded within three months 
from its execution, shall be valid, ‘‘ except between the parties 
thereto and their heirs.”?” Lapressio unius exclusio alterius. 

VoL. xviI—6 
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The act of 1825 is the first intimation of the intention of the 
legislature to make any thing else than the record notice. 

II. The judgment of Wash against Shaw, administrator, 
was not void, but only voidable, and at most, could only be 
taken advantage of in a direct proceeding, and not collateral- 
ly. The court in which it was rendered was a court of general 
jurisdiction, and every intendment is made in favor of its juris- 
diction. Peacock vy. Bell,1 Saund. 74. 7 Bacon’s Ab. 170, 
tit. Void and Voidable. 2 Salk. 674. Hart v. Seixas, 21 
Wend. 40. Walbridge v. Hall, 3 Vt. Rep. 114. Grig- 
non’s lessee v. Astor, 2 Howard. The act in force at that 
time (1 Terr. Laws, 110) requires that the administrator shall 
be duly served with a scire facias, and if he ‘ neglect or re- 
fuse to become a party to the suit, the court may render judg- 
ment against the estate of the deceased.” The court must have 
passed upon the question of notice to the administrator, and if 
80, its judgment cannot be inquired into in this proceeding. 

The same principles apply to the question of notice of the 
sale by the sheriff. Even if there had been no notice, it could 
only have been taken advantage of in a direct proceeding be- 
tween the parties. But the deed shows that the sheriff gave 
the twenty days’ notice, and although the time between the 
date of the advertisement and the day of sale is not twenty 
days, it can well be presumed that the date of the advertise- 
ment is erroneously stated. 

Broadhead, Glover §& Campbell, for Bryson and others. 

1. The judgment against John Shaw, administrator of Joel 
Shaw, deceased, is void for want of jurisdiction of his person. 
2. There was no evidence adduced to show that John Shaw was 
the administrator of Joel Shaw, deceased, without which there 
could be no legal recovery. Had the pretended judgment been 
against the heirs of Joel Shaw, the plaintiffs would have been 
compelled to identify them as such. 12 Mo. Rep. 156. This 
is precisely the same as when an act has been done by an agent, 
in which case the agency must be established. A record is 
conclusive on the parties to it, but never proves that they pos- 
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sess the rights, or sustain the relations stated in the record. 
This must always be proved aliunde. The mere suggestion 
by the plaintiffs of the surrender of Mary Shaw’s letters could — 
not prove the fact to be so. 8. The coroner’s deed, dated 
December 10, 1823, was void for want of a due advertisement 
of the sale. Ina case where the purchaser is without notice 
of such a fraudulent dereliction of duty on the part of the 
officer, he would be protected by the presumption that the pro- 
per preliminary steps were taken ; but here the fact is brought 
home to him by the recitals of the deed. 4. As to Caldwell’s 
interest, the deed of Caldwell and Shaw’s heirs, dated May 
14, 1821, to John Bryson, acknowledged July 16, 1821, and 
recorded August 3, 1824, ought to prevail over the coroner’s 
deed, dated and acknowledged April 14, 1824, and recorded 
August 10, 1824. The act of February 1, 1817, which de- 
clares any conveyance, not recorded within three months from 
its date, void as against a subsequent purchaser so recording 
his deed, does not reach this case, because the subsequent deed 
was not so recorded. The older conveyance was, therefore, 
the better title. 5. A vendee at a sheriff’s or coroner’s sale 
is not a purchaser within the meaning of the recording acts. 
Davis v. Ownsby, 14 Mo. Rep. 170. 6. The evidence shows 
that Block had notice of the previous conveyance to Bryson. 
7. As against the grantee in the prior unrecorded deed, Block 
ought to have proved the payment of the purchase money, in- 
dependent of the recitals in the deed. There was no proof 
that he was a bona fide purchaser. 


GAMBLE, Judge, delivered the opinion of the court. 


In this case, the plaintiffs below (Drapers) rely upon two 
titles for undivided portions of the premises for which this ac- 
tion of ejectment was brought. Shaw and Caldwell were ori- 
ginally joint owners of the lot, and the plaintiffs claim through 
Block, who, it is alleged, obtained the title of Shaw by a pur- 
chase at sheriff’s sale in December, 1823, and the title of Cald- 
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well by a purchase at coroner’s sale in April, 1824. It is seen 
by the statement, that the defendants, Bryson and others, 
claim under a deed made by Caldwell for himself, and as attor- 
ney for the heirs of Shaw, on the 14th of May, 1821, acknow- 
ledged July 16th of that year, but not recorded until the 3d of 
August, 1824. The sheriff’s deed to Block for Shaw’s inter- 
est, is dated December 10, 1823, and is acknowledged and re- 
corded on the next day. The coroner’s deed to Block for 
Caldwell’s interest, is dated May 14th, 1824, and is acknow- 
ledged and recorded on the 10th-of August following. These 
two last deeds were executed between the date of the deed to 
Bryson, in 1821, and its record on the 3d of August, 1824, 
but the coroner’s deed to Block was recorded August 10th, be- 
ing seven days after the record of Bryson’s deed. It will be 
seen by referring to the instruction given by the court, on the 
request of the defendant, (which is called the third instruc- 
tion, although it is the first in the series asked, ) that the title 
claimed by the plaintiffs under the sheriff’s deed for Shaw’s 
interest, was excluded from consideration, as the court declared 
that the judgment and sheriff’s sale were void, because the 
court had not obtained jurisdiction over Shaw’s administrator 
when the judgment was rendered. It will be further seen, by 
referring to the first instruction given at the request of the 
plaintiffs, that the deed to Bryson, dated in May, 1821, and 
not recorded till August, 1824, is declared void against the 
sheriff’s and coroner’s deeds to Block, although the coroner’s 
deed is dated in April, 1824, and not recorded until August 
10th, afterwards. The instruction given for the defendants, 
numbered as the 8th, gives full effect to the unrecorded deed to 
Bryson against both of Block’s deeds, if Block, at the time of 
his several purchases, had notice that the lot had been sold to 
Bryson. The court found for the plaintiffs for an undivided 
half of the premises. This finding, under the law declared by 
the court, must have been for the title conveyed to Block by 
the coroner’s deed for Caldwell’s interest, as the sheriff’s deed 
for Shaw’s interest was declared inoperative, and it must fur- 
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ther have negatived all notice to Block of Bryson’s title at the 
time of this coroner’s sale. 

As both parties have taken exceptions and writs of error, the 
questions decided against each, so far as they are material to 
the settlement of the controversy, will be considered. 

1. The exclusion of the sheriff’s deed for Shaw’s title will 
be examined first. The objection sustained by the court was, 
that the judgment against John Shaw, administrator of Joel 
Shaw, was void, because the sczre facias, which issued to re- 
vive the suit against the administrator, John Shaw, instead of 
having a sheriff’s return of service upon it, had an acknow- 
ledgment, signed by the administrator, that it was personally 
served upon him, and the court afterwards rendered a judg- 
ment by default. This is the force of the objection, as sus- 
tained in the instruction given for the defendants ; for the ex- 
clusion of the sheriff’s deed was put upon the ground, that the 
court had not obtained jurisdiction over the administrator when 
the judgment was rendered. It is apparent that the court that 
rendered the judgment against Shaw’s administrator, acted 
upon the acknowledgment of service by the administrator, as 
equivalent to a return by the sheriff, and was, no doubt, satis- 
fied, that the administrator had signed the acknowledgment, 
although the entry of the judgment by default does not show 
that fact. Ido not find any statute prescribing the mode of 
serving a scire facias to revive a suit against an administra- 
tor de bonis non, at the time this writ was issued. The act of 
1807, in its 11th section, (1 Terr. Laws, 110,) provides for a 
scire facias to bring in the administrator of the original de- 
fendant, who may have died pending the action, and it declares, 
that, if the administrator, being duly served with a scire facias 
from the office of the clerk, twenty days beforehand, shall 
neglect to become a party to the suit, the court may render 
judgment against the estate of the deceased. By the English 
law, the sheriff would return on the sczre facias either ‘‘ that 
he had given notice to the defendants,” or ‘‘ that they have 
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nothing by which he can make known to them.” Tidd’s Prac- 
tice, 1038. 

In the present case, there is no actual return under the hand 
of the sheriff. In Worwood v. Riddle, 1 Ala. Rep. 195, error 
was prosecuted to reverse a judgment by default, where there 
was no return by the sheriff, but where there was an endorse- 
ment upon the writ, signed by the defendant, in these words : 
‘¢ Tacknowledge the service of the within writ.” The entry of 
the judgment states the appearance of the plaintiff by his at- 
torney, and proceeds thus, ‘‘and upon the affidavit of Moses 
Jones to the hand writing of the signature of Henry Norwood, 
to the acknowledgment of the service of the writ upon him, 
and on motion of the plaintiff by his attorney, and the defend- 
ant, being solemnly called, came not but made default,” &e. 
The Chief Justice says: ‘* The endorsement upon the process, 
purporting to be an acknowledgment of the service upon Nor- 
wood, is certainly not sufficient proof of that fact; but when 
it is shown, that the acknowledgment is subscribed with the 
name of Norwood, in his own hand writing, the evidence is 
_ Satisfactory to show that the act was his own.” It is to be 
observed that this was a case where the party was seeking di- 
rectly to reverse the judgment, and not one in which the judg- 
ment was simply used in evidence ; and there the acknowledg- 
ment of service, when shown to be made by the defendant, 
was held equivalent to a sheriff’s return of service, and author- 
ized a judgment by default. If the record had been used in 
another collateral action, and there had been no entry that the 
signature of the defendant to the acknowledgment of service 
had been proved, the court in which it was thus offered as 
evidence, would have been bound to intend that it had been 
proved; or rather, would have been bound to disregard the 
objection, because it was an objection only available in a pro- 
ceeding to set aside or reverse the judgment. It was decided 
in this court, as early as 1823, in Cabeen v. Douglass, 1 
Mo. Rep. 836, that a sheriffs return to the original process 
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forms a part of the record, and that error may be assigned in 
it; which accords with Morwood vy. Riddle, from Alabama. 
Now it is apparent that the objection made in this case to the 
judgment rendered against Shaw’s administrator, is within the 
same principle, and might be enforced in the same mode, that 
is, by writ of error. It cannot, at this time, be necessary to 
cite and comment upon the authorities in which the doctrine is 
maintained, that a purchaser at sheriff’s sale, is not affected 
by any error or irregularity in the judgment or other proceed- 
ings which resulted in the sale, unless they are of a character 
that rendered the whole proceeding a nullity. The objection 
now taken to the judgment against Shaw’s administrator, that 
the defendant acknowledged the service of the scire facias by 
an endorsement on the writ, instead of that fact being re- 
turned by the sheriff, is not supposed to affect the validity of 
the judgment when used in this case. 

2. Another objection is taken to this sheriff’s deed, which is, 
that it appears that the property was levied on and advertised 
on the 27th November, and was sold on the 9th of December, 
and that consequently the notice required to be given by the 
sheriff had not been given. In the sheriff’s deed it is stated 
that twenty days’ notice of the time and place of sale had been 
given by six hand bills affixed in the most public places in the 
county of Pike. Itis true that a notice of the sheriffs sale 
which is appended to the deed, is dated at the bottom ‘‘ Nov. 
27th, 1823,”? and in his deed the sheriff states, that under the 
execution, he levied upon the property on the 27th November, 
1823. So far as the question is affected by the date of the 
advertisement, there is no difficulty in reconciling that with the 
statement in the deed, that twenty days’ notice of the sale was 
given, for it would be an entirely legal notice, and a discharge 
of the duty enjoined by the statute, if the paper called the no- 
tice had been set up for twenty days at the proper places, al- 
though it was dated on the 27th November, or had any other 
date, or no date at all. The statement in the deed that the 
sheriff had levied upon the property on the 27th November, is 
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not the statement of a fact inconsistent with the statement that 
twenty days’ notice of the sale had been given. There was no 
act required or authorized by law, to be done by the sheriff, 
which amounted to a levy, as that word is understood when 
applied to the service of personal property. He could not take 
possession, or in any manner interfere with the possession of 
the property. The word levy, as used in deeds made by sher- 
iffs for real estate, has no significance, and when used, the date 
of it is commonly copied from the advertisements put up in the 
county or printed in the newspaper. The statute which requir- 
ed the sheriff to make a deed to the purchaser, prescribed its 
recitals, and directed that it should ‘‘ recite the execution, pur- 
chase and consideration.”? Geyer’s Digest, 267, section 66. 
If it be said, the recital of the fact that notice of the sale 
was given, was not required by this act, and is, therefore, 
no more evidence of that fact than the recital of the time of 
levy is evidence of the commencement of the sheriff’s proceed- 
ings under the execution, it may be answered, that the sheriff 
was, by law, required to give notice, and he was not required 
by law to do any act prior to the notice, nor was he required to 
do any other act than give notice prior to the sale. If, there- 
fore, the levy mentioned in the deed means the giving of notice 
on the 27th November, then this statement would conflict with 
the sheriff’s recital in the deed that he had given twenty days’ 
notice of the sale, and between these two recitals, thus conflict- 
ing, we would give effect to that which alleged the performance 
of a duty required of the sheriff before the sale. But itis a 
more useful answer to this and similar objections to such sales, 
that the purchaser is not affected by any irregularity in the 
sheriff’s proceedings in making sale under an execution, unless 
he has participated in occasioning it, or there has been some 
departure from the requirements of the law for some fraudu- 
lent purpose. The doctrine which has been maintained in the 
courts of Kentucky, upon this point, is sustained by reason, 
and is of the utmost value in a country where real estate is 
subject to sale on execution. It has been there decided, that the 
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omission of the sheriff to.advertise the sale of land, as requir- 
ed by law, does not vitiate the sale toa fair purchaser. Web- 
ber & Stith v. Coz, 6 Monroe, 110. Judge Owsley, in giv- 
ing the opinion of the court, says: ‘‘ It would indeed be out of | 
the power of all those who might be disposed to buy at such 
sales, to ascertain and know whether or not the officer by whotn | 


the property is exposed to sale, has, in every respect, com- | 


plied with the provisions of the law, and if every failure on 


his part to do so was allowed to affect the sale, but few would | 


venture to become purchasers at such sales, and the interests of 
both creditor and debtor would be greatly prejudiced.” The 
same doctrine is declared in an opinion by Chief Justice Boyle, 
in Lawrence v. Speed, 2 Bibb, 401. The sheriff is held liable 
to the defendant in the execution, for any damages resulting | 
from his omission, and if there is any fraudulent omission of 
which the purchaser has notice, the sale will be held void. 
This seems to have been the doctrine settled in that state, as 
well as in others, and commends itself to our reason, as ne- 
cessary to the interest of all parties concerned in such sales, as 
well debtors as creditors. The view taken of this branch of 
the plaintiffs’ title, in the court below, was erroneous, as the 
sheriff’s deed was excluded from consideration by an instruc- 
tion given for the defendants. 

8. The Circuit Court sustained the other part of the plain- 
tiffs’ title, which was set up under the coroner’s deed made to 
Block, and in sustaining this part of the title, there was an 
error committed in favor of the plaintiffs and against the de- 
fendants. At the time of the coroner’s sale to Block, the deed 
to Bryson was not recorded, nor was it, at the date of the 
coroner’s deed, which is dated April 14,1824. But the deed 
to Block was not recorded until August 10th, more than three 
months after its date, and seven days after the deed to Bryson 
was recorded. 

Now, if the effect of these deeds is to be determined by the 
act of 1817, that to Bryson will be the better title. Under the 
second section of that act, (1 Terr. Laws, 543,) the deed to 


| 


| 
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Bryson, not being recorded within three months from its date, 
was declared to be void as against subsequent purchasers so 
recording their deeds within the time prescribed by that sec- 
‘tion, that is, within three months from their date. Block’s 
deed being dated on the 14th of April and not recorded until 
the 10th of August, was not recorded within three months 
from its date, so that the grantee in it is not in a condition to 
dispute the deed to Bryson, on account of its not being record- 
edintime. If it be said it was not acknowledged until Au- 
gust and was immediately recorded, the answer is ready and 
effectual, the statute fixes the date of the deed as the com- 
mencement of the three months within which it is to be record- 
ed. It appears, on examining the certificate of acknowledg- 
ment, that the clerk certifies that the deed, on the day on which 
it was acknowledged, was signed and sealed by the sheriff in 
open court, but this is a fact which the law has not entrusted 
him to certify, and his certificate to that fact is of no value. 

If the act of 1821 were applicable to the case, it would as 
decidedly give the preference to Bryson’s deed ; for, under it, 
the deed to Block would not have any effect, as against Bry- 
son, until it was filed for record, and before that event Bry- 
son’s deed was recorded. But it is not thought that the act of 
1821 applies to the case, for reasons not necessary now to be 
stated, and this part of the title is disposed of under the act of 
1817. ‘The instructions given by the court which declared 
Bryson’s deed void, as against the coroner’s deed to Block, were 
erroneous. 

The case, as now presented upon the record, requires that 
there should be another trial for the purpose of determining 
whether the title under the sheriff’s deed to Block shall prevail 
against Bryson’s deed. The Circuit Court, after deciding that 
the defects in the proceedings against Shaw’s administrator, 
render the sale and deed a mere nullity, proceeded upon the 
coroner’s deed, and found for the plaintiffs for the part con- 
veyed by it. As this latter deed is held by this court to be 
inoperative upon the case presented in this record, because not 
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recorded in the time required by the act then in force, the chief 
object of another trial will be to determine whether Block had 
notice of Bryson’s title, when he purchased at the sheriff’s 
sale. Upon this point, the evidence in the record is very 
strong, but it is a question of fact to be determined by a jury. 

4. Although the question, whether an unrecorded deed, 
which was made subject to the act of 1817, will prevail in a 
court of law over the title of a purchaser with notice of such 
deed, is not one of very general importance at this time, yet it 
arises in this case, and may as well be decided. 

In England, as late as the case of Doe v. Allsop, 5 B. & 
Ald. 442, it has been considered as a new question, under 
the Stat. 7 Ann, c. 20, whether a court of law could sustain 
an unregistered deed against a subsequent purchaser, on the 
ground of notice. In Jackson v. Burgott, 10 John. R. 458, 
the question is discussed by Chief Justice Kent, and the opin- 
jon expressed that the subsequent purchaser, taking his con- 
veyance with notice of the prior unregistered deed, is guilty of 
a fraud, and that a court of law, as well as a court of equity, 
can grant relief against a deed thus fraudulently made, and 
that notice is equivalent to the registry. A subsequent statute 
in that state introduced the words ‘‘ bona fide purchaser,” 
which, of course, rendered notice as effectual as registry. The 
decisions in different states differ upon this question, but it is 
both most just and most reasonable, to give effect to the notice 
of an unrecorded deed in a court of law, as well as a court 
of equity. Let the judgment be reversed, the other Judges 
concurring. 


Mary Dosson’s ApmMINisTraTor, Appellant, vs. BUTLER’s 
ADMINISTRATOR ef al., Respondents. 


1. A woman who has been divorced from her husband is not, at his death, 
entitled to the benefit of sections twenty-nine and thirty of article two of 
the act concerning administration, (R. C. 1845.) 
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Appeal from Jefferson Circuit Court. 


Thomas C. Johnson, for appellant. 
J. 4. Beal, for respondents. 


Rytanp, Judge, delivered the opinion of the court. 


This was a civil action, originally commenced by Jefferson 
Dobson and Mary Dobson, his wife, against the defendants, in 
the Jefferson Circuit Court. William Butler is the administra- 
tor of the estate of Edward Butler, deceased, and the other 
defendants are his securities in his bond as administrator. 
The suit was on this bond. The defendants demurred to the 
plaintiff’s petition ; the court sustained the demurrer, and the 
plaintiff brings the cause to this court. The action is for 
the value of certain specific articles of property claimed in the 
petition, being the articles of property given to the widow of a 
deceased person by the 29th section of article 2 of the admin- 
istration act of 1845, and also for the sum of $200 allowed 
to the widow under the 30th section of the same article. De- 
mand having been made of the administrator, upon his refus- 
ing to comply and his wholly denying the petitioner’s right to 
the property and money, they brought suit on the administra- 
tion bond. It appears that Mary Dobson was divorced from 
Edward Butler, and after the divorce, Edward Butler died, and 
Mary married Jefferson Dobson. She and her husband brought 
this action. Some time afterwards, she died and the suit is 
now carried on in the name of the plaintiff, Johnson, as public 
administrator. 1. The rights of the parties depend upon the 
construction of our statutes on the subjects of administration 
and dower. Sections 29, 30, 31 and 32 of article 2 of the 
administration act, are as follows : 

Sec. 29. ‘*In addition to dower, a widow shall be allowed 
to keep, as her absolute property, all the wearing apparel of 
the family, her wheels, looms, and other implements of indus- 
try; all yarn, cloth and clothing made up in the family for 
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their own use; all grain, meat, vegetables, groceries and other 
provisions on hand, and provided, and necessary for the sub- 
sistence of the widow and her family for twelve months, and as 
many beds, with bedding, as shall be necessary for herself and 
the family of the deceased residing with her, and under her 
control.” 

Sec. 30. ‘¢In addition to the above, the widow may take 
such personal property as she may choose, not to exceed the 
appraised value of $200, for which she shall give a receipt.” 

Sec. 31. ‘‘ The widow shall apply for such property named 
in the preceding section, before the same be distributed or sold, 
and it shall be deducted from her dower in the personal estate, 
if there be any, but the property so delivered shall, in no case, 
be liable for the payment of the debts of the deceased.” 

Sec. 32. ‘*If the widow do not receive the property thus 
allowed her, and the same be sold by the executor or adminis- 
trator, the County Court shall order the money to be paid to 
the widow, at any time before the same be paid out for debt or 
be distributed.” 

The ninth section of the act concerning dower (R. C. 
1845,) is as follows: ‘‘If any woman be divorced from her 
husband, for the fault or misconduct of such husband, she 
shall not thereby lose her dower; but if the husband be 
divorced from the wife, for her fault or misconduct, she shall 
not be endowed.” 

The plaintiff contends that, as Mary Dobson was divorced 
from her former husband, Edward Butler, she being the injur- 
ed and innocent, and he the guilty party, she is entitled, under 
the provisions of the acts above quoted, to the property and 
money therein set apart for the widow. 

Defendants contend that, under these acts, it is manifest 
that the provisions therein contained were for the benefit of the 
widow and family, and that the widow therein named must have 
been, at the time of the death, the wife of the husband; that 
the relation of husband and wife must have existed between 
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them up to the death; that a wife, when divorced from her 
husband, is not, and cannot be the widow contemplated in the 
statute of administration. 

Such is the opinion of this court. By our statute, the court 
decreeing a divorce, may restrain the guilty party from marry- 
ing again for a period not exceeding five years. At the expi- 
ration of this restraint, the party may lawfully marry. 

Suppose a husband has been divorced from his wife, being 
himself declared the guilty party, and the restraint is against 
him ; at the expiration of the time of restraint, he marries, and 
should afterwards die, leaving his last and his first wife both 
living ; can it be that these two wedows are by law entitled to 
come in and take each all the articles mentioned in section 29, 
and each the $200 in section 30 of the administration act? 
This is absurd. If it could be so, then the wife first divorced 
might have married, there being no restraint on her, and she 
might, by the death of her second husband, be the widow of two 
men, at the same time, and entitled to the money and property 
mentioned in this statute, of both estates—an occurrence never 
looked for nor contemplated by the legislature, and too absurd 
to be guarded against. A little attention paid to the phraseol- 
ogy of the 29th section above cited will satisfy any one that 
the legislature had in view the widow, as the remaining head of 
the family; she was to have all the wearing apparel of the 
family, all thg cloth and clothing made up in the family for 
their own use; all grain, meat, vegetables, groceries, Ke. ; 
as many beds with bedding, as shall be necessary for herself 
and the family of the deceased residing with her and under 
her control. The divorced wife is not embraced in this section. 
The wife just made a widow by the death of her husband, and 
who is the remaining head of the family, is meant, and not the 
divorced wife ; this last cannot be said to be his widow. 

The ninth section of the dower act cannot be invoked to help 
out the claim of the petitioner, Mary Dobson, in this case ; and 
it is not necessary for this court to give any opinion whether 
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said ninth section is to be construed as relating to the first and 
second sections of that act. 

The judgment of the Circuit Court, then, is correct, and, by 
the concurrence of the other Judges, is hereby affirmed. 


Graves’ ADMINISTRATOR, Appellant, vs. Poacr, Respondent. 


A. and B., both citizens of Missouri, were digging gold on shares and living 
in a tent together, in a wild, unsettled region of California. A. died, leav- 
ing a sum of gold and some wearing apparel. After his death, B. sold the 
wearing apparel, caused the gold to be weighed, and a memorandum of it 
to be made by A.’s acquaintances, took out of it enough to pay the expen- 
ses of his sickness and interment, and started to bring the remainder home 
to A.’s family in Missouri. On his way, his trunk was broken open, and 
the gold stolen. Held, 

1. These acts, under the circumstances, do not render B. liable to A.’s admin- 
istrator in Missouri as an executor de son tort, being mere acts of kindness 
and charity. 

2. In undertaking to bring the gold home, B. only incurred the liability of a 
bailee without hire, and was only responsible for gross negligence. 


Appeal from Monroe Circuit Court. 


Howell, for appellant. The court erred in refusing the first 
and second instructions asked by plaintiff. It is insisted that 
this is the true rule, and that there is nothing in this case to 
prevent its application to the respondent. It was the duty of 
the respondent to deliver the property of the deceased to the 
proper tribunal or officer nearest where it was found in Cali- 
fornia, to be held and transmitted to the domiciliary represen- 
tative according to law. 

Glover & Campbell, for respondent. Poage not only did 
right, but it was his duty to bring the gold of the deceased to 
Missouri. If a person dies, leaving personal property in a 
country or state different from the one in which he resides, it 
does not follow that: administration must be had upon such 
personal property in the state or country in which it is at the 
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death of the owner. As to ships and cargoes, see Story’s 
Con. of Laws, §520. As to the act of taking possession of 
goods of deceased persons, see 2 Dev. & Batt. 2. The ques- 
tion of due diligence in the transportation of the gold was fairly 
’ before the jury, and the loss of it under the circumstances was 
a good defence. Wright’s Rep. 411. Story on Bail. §27, 
§174, §175. 11 Wend. 25. 2 Hawk’s Rep. (N. C.) 6. 6 
Shep. 174. 


GAMBLE, Judge, delivered the opinion of the court. 


Graves, the intestate, and Poage, the defendant, together 
with the brother of Poage, were at work in California, dig- 
ging for gold in a common adventure, and sharing their gains. 
They lived together in a tent, in a wild, unsettled part of that 
country. They were all citizens of Monroe county, in this 
state, and had not changed their domicil. Graves became 
sick, and received all the attention which the condition of the 
Poages admitted, and when he died, he was interred by them. 
A physician had been procured to visit him. Upon his death, 
he left in the tent occupied by himself and his associates, gold 
to the amount or value of thirteen or fourteen hundred dollars, 
some wearing apparel and other small articles. The two 
Poages, upon the death of Graves, determined to return to 
Missouri, and the defendant sold the wearing apparel and 
other personalty of Graves, which was supposed not to be 
worth the trouble and expense of transportation, and taking the 
gold of Graves to a place called Georgetown, he caused it to be 
weighed and the value ascertained, and a memorandum thereof 
to be made by persons who were acquaintances of Graves and 
residents of the same county in this state. Upon a consulta- 
tion with those acquaintances of Graves, it was thought best 
that the defendant should bring the gold home to the family of 
Graves in Missouri, and accordingly, after paying the expen- 
ses of his sickness and interment, the defendant started home 
with the gold put into a hand trunk, in which was carried the 
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gold belonging to himself and his brother, and that belonging 
to some other persons who traveled in the same company, as 
well as gold he was bringing home to other persons here. 
The evidence shows the care taken of the trunk and its con- 
tents, and the manner in which the different parcels were dis- 
tinguished from each other by being in different bags. At 
New Orleans, the state room on the steamboat on which the 
defendant and his companions had taken their passage, was 
entered, the trunk broken open, and the gold of Graves was 
stolen. 

The present action is brought by his administrator to re- 
cover the value of the gold and other property left by Graves 
at his death, upon the ground that the defendant had ‘‘ kept, 
or wasted, or disposed of the same, or had converted it 
to his own use.”? The defendant’s answer admits the fact 
that Graves died, leaving in his tent the gold and other prop- 
erty, and that the defendant had attempted to bring it home for 
the benefit of his family here, and states the fact of the rob- 
bery by which it was lost. A precise statement of the allega- 
tions in the pleadings, or of the evidence given, is not neces- 
sary to the understanding of the questions of law involved in 
the case. The court, at the instance of the plaintiff, gave the 
following instructions to the jury : 

3. That in this case, the defendant is bound in law to prove 
to the satisfaction of the jury that, in the transportation and 
carrying of the money, gold, &c., of the plaintiff’s intestate, 
from California to Missouri, he used due and proper diligence 
in preventing the loss of the same. 

4. That the question of diligence is a relative question, and 
the amount to be observed by a carrier in the preservation of 
property entrusted to his care, depends upon the circumstances 
of danger which surround him. A carrier is always bound 
to use every exertion in his power to preserve the property en- 
trusted to his care, and any omission on his part to use all 
ordinary, proper and due precaution to preserve the same, ren- 
ders him liable to the extent of the loss that may occur. 

T—VOL. XVI. 





ST. LOUIS. 





Graves’ Adm’r v. Poage. 





5. If the jury believe from the evidence, that the money, 
gold dust, gold and other property which defendant took into 
his possession, belonging to John Graves, deceased, after his 
death in California, was lost by defendant from want of pro- 
per and due diligence on the part of defendant to preserve and 
safely transport the same to Missouri, then he is liable for the 
amount of the same, and they should find for the plaintiff the 
amount they believe defendant received. 

8. If the defendant took possession of money, gold and 
gold dust of John Graves, deceased, which was in California, 
at or after the death of said Graves, and removed the same 
from California after said death, without the order of a court 
having jurisdiction in the matter, and lost the same in New 
Orleans on his return to Missouri, by ordinary neglect, he is 
responsible to the plaintiff, as administrator of said Graves, 
for the sum so lost. 

The plaintiff asked the following instructions which were 
refused : 

1. If the jury believe from the evidence, that John Graves, 
the plaintiff’s intestate, died in California about the 22d day 
of February, 1850, having in his possession at the time of his 
death, a large amount of money, gold dust, gold and other pro- 
perty, and that the same was taken possession of by defendant, 
after the death of said John Graves, without lawful authority, 
and that defendant afterwards paid to Henry Cox the sum of 
one hundred dollars or any other sum out of the assets of said 
decedent for services rendered by said Cox to said decedent in 
his life time as a physician, he, the said defendant thereby be- 
came responsible for the amount so taken possession of by 
him, except the amount so paid by him to said Cox, and they 
should find for the plaintiff the value of the amount they be- 
lieve from the evidence he received; provided they further 
believe that the plaintiff, after the granting of letters of admin- 
istration, and before the trying of this suit, demanded the same 
from defendant and he refused to pay over or deliver to plain- 
tiff the same. 
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2. If the jury believe from the evidence, that the defendant 
took possession of the effects of John Graves, deceased, in 
California, for the purpose of bringing them to Missouri, and 
that afterwards the plaintiff, being the administrator of said 
deceased, demanded the said effects of said defendant, and that 
he refused to pay over or deliver up the same, they must find 
for the plaintiff, unless they further find that in the transpor- 
tation of the same the defendant lost them by inevitable acci- 
dent. 

6. If the jury find from the evidence, that said John Graves, 
deceased, died about the 22d day of February, 1850, having 
in his possession a large amount of money, gold, gold dust and 
other property, and that, after his death, defendant took pos- 
session of said money, gold, gold dust and other property, or 
any part thereof, in California, and brought the same out of 
California, and on his trip to Missouri, lost the same by lar- 
ceny or robbery, he thereby became liable to the administrator 
of Graves for the same: 

7. The defendant had no lawful right to remove the money, 
gold and gold dust of John Graves, deceased, out of Califor- 
nia, after the death of Graves, and if defendant so removed 
the same out of California and lost the same in New Orleans, 
on his return to Missouri, such loss does not excuse defendant 
from liability for the same, and the jury should find for the 
plaintiff, if they find from the evidence that, after letters of 
administration were granted to him on the estate of said de- 
ceased, and before the institution of this suit, he demanded the 
said money, gold and gold dust of the defendant, and defend- 
ant refused or neglected to pay or deliver the same to plaintiff. 

The court, at the request of the defendant, gave the follow- 
ing instructions : : 

1. If the jury shall find from the evidence in this case, that 
the defendant and Graves were mining together in a wild, un- 
settled portion of California, and that said Graves and said 
defendant and his brothers were living together in a tent, and 
that said Graves died and left gold dust in said tent only occu- 
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pied by said Graves, said defendant and his brother, and that, 
after the death of said Graves, said defendant and his brother 
left said tent to return to Missouri, their place of residence, 
and that of said Graves, it was proper and right for them, in 
the state of affairs existing in said country, to bring said gold 
dust to Missouri and deliver it up to the administrator of said 
deceased. 

2. That it was proper and lawful for the defendant to bury 
the deceased, to defray the necessary expenses of his last sick- 
ness, and to pay the physician’s bill for said last sickness, and 
that such acts did not constitute him an executor de son tort, 
or make him responsible. 

3. That the jury should decide from all the evidence, whether 
the defendant, in bringing said gold dust to Missouri, exer- 
cised ordinary care and diligence, under all the circumstances, 
and if they find that he did so, and that he was robbed, or said 
money stolen from him, they should find for the defendant. 

The jury found a verdict for the defendant, upon which the 
court rendered judgment, and the plaintiff appealed. 

The plaintiff, in the instructions refused by the court, relies 
upon the supposed illegality of the defendant’s act in inter- 
meddling with the property of Graves in California, and at- 
tempting to bring it home, as making him responsible for the 
* of the property, notwithstanding the subsequent robbery ; 
and secondly, that if the property was lost while in course of 
transportation to Missouri, the defendant is responsible, un- 
less the loss happened by inevitable accident. The instruc- 
tions given by the court admitted the liability of the defendant, 
if he had failed to use reasonable care in the transportation of 
the gold. ‘The liability of the defendant is claimed in the peti- 
tion to have arisen from the fact, that the defendant ‘‘ took 
the property into his possession without any authority what- 
ever, and has kept, or wasted, or disposed of the same, or 
converted it to his oWn use.” 

1. The defendant, when his companion died, leaving gold 
and a few articles of wearing apparel and some tools in a tent 
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in the unsettled mining portion of California, took possession 
of the property, not claiming it as his own, and not seeking 
any advantage to himself from the use of it. There is no 
concealment of the fact that he has the possession, for he takes 
it to where the acquaintances of Graves are to be found in 
California, and who were from the same county in Missouri, 
and he informs them that it belongs to the deceased, and has 
it weighed by them, and a memorandum of the fact made. It 
is impossible that any person can believe that it was the defend- 
ant’s duty to leave the gold and other effects upon the ground, 
or in the tent where Graves died, exposed to every marauder 
who might pass by. The Israelites were taught better law, 
when they were commanded in this language: Thou shalt not 
see thy brother’s ox or his sheep go astray and hide thyself 
from them: thou shalt in any case bring them to thy brother. 
And if thy brother be not nigh unto thee, or if thou know him 
not, then thou shalt bring it unto thine own house, and it shall 
be with thee until thy brother seek after it, and thou shalt re- 
store it to him again. In like manner shalt thou do with his 
ass, and so sh@lt thou do with his raiment, and with all lost 
things of thy brother’s.” 

The common law, while it makes a man an executor de son 
tort by slight intermeddling with the goods of a deceased per- 
son, when the acts are of a character that can only be properly 
done by an executor, yet it does not impose the hazard of such 
executorship upon a man who merely discharges the duties of 
kindness and charity, ‘‘ such as locking up the goods for pre- 
servation, directing the funeral in a manner suitable to the estate 
which is left, and defraying the expenses of such funeral him- 
self, or out of the effects of the deceased, making an invento- 
ry of his property, feeding his cattle, repairing his houses, or 
providing necessaries for his children.”? 1 Williams on Execu- 
tors, 214. The instances of exemption here given are but ex- 
amples, and from them we can see the application of the prin- 
ciple to a case like the present. Although some of the acts of 
the defendant, such as selling the wearing apparel of the de- 
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ceased, would give him the character of executor de son éort, if 
done in a regularly organized community, living under the com- 
mon law, yet in the circumstances in which the defendant was 
placed, in a part of California where there was no civil organ- 
ization, the act was one of kindness, exposing the defendant to 
no hazard in the law. It is apparent, in the whole case, that 
the defendant was endeavoring to bring the effects of the de- 
ceased to be administered and disposed of according to the law 
of Missouri, the place of his domicil, and whatever might be 
the right of an administrator in California, if there had been 
one, to complain of the defendant for attempting to remove the 
effects, the administrator here, under the circumstances of this 
case, cannot hold the defendant responsible for the mere act of 
removal. 

2. The charge in the petition that the defendant kept, wast- 
ed, disposed of, or converted the property to his own use, is 
put in issue by the answer, and the circumstances of the loss 
are detailed in the answer. If the defendant is not held liable 
for the original taking of the property into his possession, he 
can only be held liable for such negligence in its transporta- 
tion as would subject a carrier without reward to such liability. 
A mandatary or carrier without hire is only responsible for 
gross negligence. Angell on Carriers, sec’s 17, 21. The 
instructions given by the court in this case, were as favorable 
to the plaintiff as he had any right to ask, upon the point of 
the care required of the defendant. The judgment is, with the 
concurrence of the other Judges, affirmed. 


Norco, Plaintiff in Error, vs. D’@incn & Rinexine, Defend- 
ants in Error. 


1. An outstanding title, which was in existence at the commencement of the 
suit, is a bar in ejectment, although extinguished by the plaintiff before trial. 
2. A testator, in one section of his will, gave his wife a life estate in his man- 
sion house and plantation. In the next section, he willed that “ all the resi- 
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due and remainder’ of his estate should remain with her, as long as she 
continued a widow, to be by her used, and, in certain contingencies, disposed 
of, for the benefit of herself and her children. Held, Her power of dispo- 
sal extends to the reversionary interest in the mansion house and plantation. 

3. Where there is a power of disposal, with a right to enjoy the money aris- 
ing from its exercise, united in the same person, it is not necessary that the 
power should be strictly pursued. 

4. When an estate is devised to one, with a power of disposing of it absolute- 
ly, for the benefit of the heir, there being no express estate for life limited 
to the devisee, a conveyance by him will pass a fee; the heir cannot take 
advantage of his non-compliance with the direction of the will, but, as cestut 
que trust, must compel an observance of the trust by a suit in equity. 

5. Although the intent of a testator is to govern, in construing his will, yet, it 
is not necessary to search out his intent, in order to ascertain whether a 
power should be coupled with a condition, when none is actually annexed 
to it. 

6. Where a will makes the consent of the executor necessary to give validity 
to a sale by the widow of the testator, having the power of disposal for the 
benefit of herself and children, and the executor withholds his consent for 
a mere selfish reason, a court of equity will, on application, authorize a 
sale. 


Error to St. Louis Court of Common Pleas. 


W. L. Williams, for plaintiff in error. 1. Mrs. Mackay 
could not sell the land in controversy at all, under the will of 
her husband. The words ‘residue and remainder” in the 7th 
section do not include the reversionary interest in the mansion 
house and plantation. Those words are to be taken in their or- 
dinary and not technical sense. 2. If the will gave her power 
to sell, she did not legally exercise that power. The consent 
of Soulard and Long was necessary. It was not a power 
coupled with an interest, but a mere naked power, which did 
not survive and could not be exercised without full compliance 
with the conditions. It was not a power to his executors or 
any one of them virtute officiz, but to his wife, as such. Sug- 
den on Powers, 142, 165, 179, 181. Hill on Trustees, 165. 
Authority or power must be referred to in a deed made by at- 
torney, and the necessity for its execution must exist. Sug- 
den on Powers, 181. Bruce v. Duke, 2 Litt. 247. 3 ib. 
411. If it be contended that the after clause of the 7th sec- 
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tion of the will gives the power to sell, then it was not exer- 
cised. The grantor is not presumed to have exercised any 
power but that referred to in the deed. Sugden on Powers, 
201. 3. The life estate in the wife, created by the will, was 
not a subsisting outstanding title at the trial, to prevent a re- 
covery. The plaintiff had purchased it. 1 Tenn. R. 516. 9 
Yerg. 825. Tillinghast’s Adams, p. 30. 4 John. R. 202. 
Foster v. Joice, 3 Wash. C. C. R. 498. 

F. M. Haight for same. 1. The sixth section of the 
will did not give Mrs. Mackay a life estate in the premises. 
2. If it did, it was shown, at the trial, to have been extinguish- 
ed. An outstanding title, to be a bar, must be a present sub- 
sisting title when offered in evidence. 17T.R. 515. 3. Mrs. 
Mackay had no power to sell the mansion house and planta- 
tion. The words ‘‘residue and remainder,” in the seventh 
section, are descriptive of the subject and not of the estate. 
They immediately follow the disposition of the mansion house 
and plantation. All the property included in those words was 
to be enjoyed in common by the wife and children, which could 
not be, if the mansion house and plantation were included. 
There could be no enjoyment.in common of the reversion, be- 
cause there could be no possession until Mrs. Mackay’s death. 
This shows the intention of the testator. 4. But it is said there 
is a general power conferred at the latter end of the section, 
which covers the whole case. This was a power only to be 
exercised in the event of the second marriage of his wife. It 
violates a sound rule of construction, to suppose that two 
powers, for the same object, are conferred upon different per- 
sons in the same section. 5. The direction in the fourth clause 
of the will as to legacies and the payment of them, does not 
confer a power to sell and convey real estate. 1 Comstock’s 
Rep. 120. If it does, it was not executed. Where there 
are different powers in the same will, or deed, to be exercised 
for various and different purposes, the expression of one ex- 
cludes any implication that the other was executed. 1 Sug. on 
Powers, 876, and cases there cited. 6. If Mrs. Mackay had 
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the power to sell, it could only be exercised with the advice of 
the executors named in the will. What is meant by the words, 
‘‘by and with the advice?”? Do they mean that she shall ad- 
vise with them, and having asked their advice, is at liberty to 
do as she pleases? Do they mean, as is contended, a ‘‘ mere 
moral influence,”” but not the prerequisite to the exercise of 
the power granted? The object is apparent. It was to pre- 
vent improvident bargains by a woman, having, it is presum- 
ed, not much experience in business. Formalities, essential 
or otherwise to the execution of a power, if imposed by the 
donor, are to be strictly complied with. 1 Sug. on Powers, 
264, 834, 889. 3 Hast, 410. Equitable relief against defec- 
tive executions of powers is never applied to cases of this kind. 
2 Hilliard, 562. Sug. on Powers, 94. The doctrine of Lord 
Mansfield, as reported in Cowper, 260, has been long since 
exploded. 2 Dyer, 219. The owner of the property may im- 
pose any restraint he sees fit, not inconsistent with public poli- 
cy or moral obligation. His will stands as a reason for his 
action. 7. It is said that Mrs. Mackay was sole surviving 
executrix when the power was executed. But the bargain was 
made during the life of Soulard, and against his consent, and 
the postponement of the deed, or taking a new one after his 
death, was a fraud upon the power and an evasion of its pro- 
visions, which renders the deed void and inoperative. Again, 
the will provides for the appointment of executors in the place 
of those who die or refuse to act. Therefore, the whole doc- 
trine of survivorship is inapplicable. The same reasons apply 
to the argument from the statute cited. Townsend v. Wil- 
son, 1 Barn. & Ald. 609. Opinion of Thompson, ©. J. in 
Franklin vy. Osgood, 14 Johns. 527. 

Spalding § Shepley, Geyer §& Dayton, for respondents. 
1. The statute law here had always been and was then, that the 
executors qualifying, or their survivors had power to sell real 
estate authorized by will to be sold. 1 Ter. Laws, sec. 49, 
passed 4th July, 1807. Same, p. 411, passed 21st January, 
1815. Same, 925, sec. 25, passed 12th January, 1822. 2. 
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At common law, executors were considered as having the pow- 
er virtute officit, where it was not expressly made a personal 
trust, if the will authorized a sale of land. 1 Sug. on Pow- 
ers, 128, 133, 141, 148-4. By the liberality of modern deci- 
sions, the power survives to surviving executors. 2 Williams 
on Executors, 626. 1 Powell on Devises, 243-4, note. 3 
Binney, 69. 8 Porter, 380. 2 Greenl.3873. 1 Dev. & Bat. 
889. 2 ib. 262. 1 Williams on Ex’rs., 413. 1 Comstock’s 
Rep. 341. Cro. Eliz. 80. 3. The power may be conferred 
in any words; the intent governs. If land is directed to be 
sold by a will, without stating who shall sell, the executor has 
the power to sell, if he is to handle the fund. 1 Sug. 115-16, 
133, 336. Cro. Eliz. 80. 4. The power may be exercised, 
without any reference to it in the deed or act of execution, and 
even with a wrong and mistaken reference. The zntent gov- 
erns, which may be ascertained from the act itself and other 
circumstances. 1 Sug. 373, 877, 396, 388, 257. 2 Watts, 
185. 2 Hilliard, 564. 2 Bing. 496. 5. Powers, in courts 
of law, as well as in courts of equity, are to be liberally con- 
strued, so as to attain the intent and object for which they were 
conferred. 11 Johns. Rep. 169. 3 East. 410, at p. 441. 1 
Cowper, 266. 2 Sug. 335. Equity relieves against defective 
execution of power, if there be a consideration. 2 Sug. 94, 
95,100. Smith v. Bell, 6 Peters, 68. 6. A power, coupled 
with an interest or with the execution of trusts, survives. 
Franklin vy. Osgood, 14 J. R. 527. 15 Johns. 346. Cooper 
v. Given, 16 Johns. 167. 8 McCord, 29. 10 Peters, 564. 2 
Johns. Ch. R. 19. 5 Howard, 233. 7. If consent were ne- 
cessary to the execution of the power in Mackay’s will, it was 
not necessary to insert that consent in the deed, or that the 
deed should refer to it. 1 Sug. 882, No. 8. 8. In the pre- 
sent case, it was not necessary to prove consent of any person 
to the deed and sale to Rutgers. It was the consent of the 
executors, if any one, that was required, and Mrs. Mackay 
was the sole surviving one of those qualitying. 2 Powell on 
Devises, 1 to 5. The first power in the seventh section of the 
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will is substantially a power to the executors, to be exercised 
by them virtute officit. The last power explains and confirms 
the first, and shows that it was a power to the executors, herself 
being one of them. The will does not require the consent of 
the executors to a sale. It merely says, his wife is authorized 
and directed ‘* by and with the advice of my executors,” Xc. 
Now this advice is required as much for ‘‘ providing and tak- 
ing and using” any thing out of the estate, as for selling lands. 
The inference is, therefore, that the advice required was gene- 
ral advice and not consent to each act. She was to consult 
them and be guided by them, but their consent was not a con- 
dition precedent to the validity of each act. In the sixth sec- 
tion of the will, her power is restricted as to the sale of land, 
and the consent of one of the executors is expressly required ; 
thus showing that he knew how to express himself when he 
meant to impose a condition precedent. 9. The last power to 
sell contained in the seventh section of the will, is clear, and 
announces the intent of the testator, who was no lawyer and 
wrote his own will. 10. The purposes for which the sale to 
Rutgers took place were such as to call the power into opera- 
tion. 11. Both powers authorized the sale of the land in 
question, because, 1st, it is not a part of the ‘‘ mansion house 
and plantation,” and, 2d, if it were, the ‘‘ residue”? compre- 
hends the remainder after her life estate. 12. If the power 
existed in Mrs. Mackay to sell land for certain purposes, after 
the death of Soulard, its exercise was not prevented by his 
refusing to advise in his life time. If the power survived, it 
was the whole power, and she could do what, in the life time of 
Soulard, they could jointly have done. The necessities of the 
family were the same after Soulard’s death as before. She 
was, by the will, the head of the establishment and bound to 
provide for all the children and keep up the style of living. 
Soulard did not object to the sale because it was not necessary 
and proper under the will. His objection was personal to him- 
self, and could not impose any restriction on Mrs. Mackay 
under the power, when she was the surviving and sole acting 
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trustee. The land sold for its full value at the time and there 
was no fraud. 18. The eighth instruction given by the court 
is correct, because Mrs. Mackay, by the will, had a life estate 
in the mansion house and plantation, and her deed to Rutgers 
passed her individual interest, as owner of the life estate. 14. 
The deed from Mrs. Mackay to Rannells, made since this suit 
was brought, was properly excluded. It was a quit claim deed 
and would not enure under the laws of this state, as the case 
of Bogy v. Shoab, in this court, decides. 15. If Mrs. Mackay 
had the power, as an individual, not as executriz, to sell, then 
the advice required was not a condition precedent to action. 


Scott, Judge, delivered the opinion of the court. 


This was an action of ejectment, instituted in August, 1848, 
by Norcum, the plaintiff, against the defendants, for a lot of 
ground on Park Avenue, in the city of St. Louis. Both par- 
ties.to the suit derived title to the premises in controversy, 
through James Mackay, whose claim to them was not contro- 
verted. The title of the plaintiff rested on a quit claim deed, 
whose consideration was ten dollars, executed by Charles S. 
Rannells, on the 6th June, 1848, who purchased from the heirs 
of James Mackay ; and ona deed from Isabella Mackay, the 
widow of James Mackay, executed after the beginning of the 
suit, conveying her interest in the premises, which was a life 
estate, subject to be defeated upon her second marriage. The 
consideration of the deeds from the heirs of Mackay to Ran- 
nells bore little or no proportion to the value of the lands pur- 
porting to be conveyed by them. ‘These deeds all bore date in 
the years 1846-7. The deed of one of the heirs was executed 
in a manner so as not to be effectual for the purpose of con- 
veying the interest intended. The defendants derived title to 
the lot in dispute through Arend Rutgers, who claimed under 
a deed executed by Isabella Mackay, the widow of James 
Mackay. This deed was executed on the 5th day of May, 1825, 
in pursuance (as it purports on its face) to the will of James 
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Mackay, for the consideration of three hundred and twenty 
dollars. The following is so much of the will of Mackay as is 
deemed necessary to be copied, for a full understanding of the 
questions involved in this case: ‘* nd zt is my will that my 
said wife shall remain in full possession of my mansion 
house and plantation belonging thereto, (situate near St. 
Louis bridge,) during her natural and single life, but no 
longer, and that all my children, while single, shall enjoy, 
én common with her, the benefits of said house and farm.” 
(Sec. 7.) ‘It is my special will and request that al/ the resi- 
due and remainder of my estate, real and personal, goods 
and chattels, of whatever nature, quality or quantity they may 
be, shall be and remain to and with my said beloved wife, Isa- 
bella L. Mackay, while she remains a widow, and my seven 
children, John Zeno, George Anthony, James Bennett, Eliza 
Lucy, Catharine Mary, Jane Julia, and Emily Ann; and that 
my said wife and all my said children do and shall have and 
hold the same said property and estate in common between 
them, for their common use and benefit, during the minority of 
my said children ; and my said beloved wife is hereby direct- 
ed and authorized by and with the advice of my executors, 
hereafter named, to provide, and take and use out of said 
property, real and personal, whatever may be necessary 
and sufficient to support and maintain herself and said 
children in a plentiful, decent and becoming manner, and 
no wise inferior to the manner they lived with me, and to 
give good education to my said daughters, and a classical 
education to my said sons, and to dispose of as much of said 
property and estate, real and personal, as will be sufficient 
to pay and defray all costs and expenses due or accruing, 
on account of each and every thing done or performed by 
virtue of this section; and when any of my said children 
becomes of age or gets married, with the consent of my said 
wife, and desires and requires to get a share of said property, 
(then, and not till then, ) an inventory shall be taken, and ap- 
praisement made, under the direction and management of my 
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executors, hereafter named, of the whole of my said property 
and estate already mentioned in this section, and which may be 
remaining at the time, and (after deducting therefrom and sav- 
ing the necessary expenses and sum to finish the education of 
my said children, as above specified, ) shall be divided into eight 
equal shares, of which, seven shares shall go to my said seven 
children, z. e., an equal share to each of them, amd the remain- 
ing eighth share shall go to my said wife, Isabella, who shall 
have and hold the same during her natural and single life, for 
her better support and maintenance, which share she shall take 
in such things as may suit her, and my said executors shall sell 
such part of said estate as may be for the interest of the heirs, 
and such things as cannot be divided between them, and from 
’ and after the day that this division is made, those of my said 
children who shall remain still with their mother, my said wife, 
or under her care, shall make to her a reasonable compensa- 
tion, each of them out of his or her own share, for all expenses 
she, my said wife, shall be at on their account; but it is my 
will and request that, if my said wife do marry again, she shall 
immediately remove from my said mansion house and planta- 
tion, and from and after the day of her so marrying, shall 
have no right to the possession or benefit of said mansion house 
or plantation, or any part thereof, unless my said children 
should be disposed to allow her to remain with them in said 
house, or on said plantation, during their pleasure ; and imme- 
diately after the day that my said wife shall marry, as afore- 
said, I will that my executors shall take all my estate, real and 
personal, from and out of her possession, (except the proper- 
ty and land which I bequeathed to her in absolute right, as 
specified in the foregoing section, the sixth,) and if not ap- 
praised before, to take an inventory of the whole and keep it 
safe, or dispose of such parts of it as are perishable to the best 
advantage, for the benefit of my said children, leaving the real 
estate to be divided and apportioned equitably and in equal 
shares among my said seven children, as they get married or 
come of age, and to be drawn by lot or otherwise, as may seem 
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best and just, and all the personal estate also, which remains 
at the time of taking said inventory, and not included in fore- 
going section the sixth, shall be equally divided among my said 
seven children; provided, nevertheless, that my executors, 
hereafter named, and who may act at the time, shall have power 
to dispose of as much of the said personal and real estate, at 
any time, as may be necessary for the good and decent main- 
tenance and education (as mentioned already in this section) 
of my said children; and in case my said wife do marry again, 
as aforesaid, I will that my said children shall be taken from 
her by my said executors, and placed at school or some other 
good place, except such as they may think proper to leave with 
their mother, to whom they shall pay a reasonable compensa- 
tion for their maintenance. AndI fondly hope that my said 
executors will always remember that the charge I leave to them 
are helpless orphans, and the offspring of a friend and afather, 
who has not one relation on this side of the ocean to take their 
part, to guide them in the way they ought to go, to relieve them 
in their distress, and guard them against a crafty and corrupt 
world ; consequently will act as father to my dear children after 
Ihave mouldered in the tomb, see that they are treated with 
justice and humanity, and brought up with decency, and in prin- 
ciples of virtue, religion and morality.” 

John Long, Anthony Soulard and Isabella Mackay were ap-' 
pointed executors and executrix of the will, with a power to the 
survivors to choose a successor to any of them in the event of 
death. Long renounced and Mrs. Mackay and Soulard quali- 
fied as executrix and executor. This will was dated 7th No- 
vember, 1821, and letters testamentary were granted thereon 
the 29th April, 1822. Mackay died during the latter part of 
the month of March, 1822, leaving eight children, all under 
age. Anthony Soulard died on the 10th March, 1825. The 
following is a copy of the deed from Isabella Mackay to Arend 
Rutgers : 

‘¢ Whereas, James Mackay, in his life time, by his last will 
and testament, bearing date the seventh day of November, in 
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the year of our Lord one thousand eight hundred and twenty- 
one, and recorded in the office of the Probate Court, book A., 
pages sixty-eight and following, authorized Isabella Mac- 
kay, his wife, and executrix, to sell, dispose of, and take 
such of the property as will be necessary for her support and 
that of her children, as will more fully and at large appear, 
reference being had to the seventh section of the said last will 
and testament ; and, whereas, the said Isabella Mackay, execu- 
_trix as aforesaid, finds it now indispensable, for her mainten- 
ance and that of her children, to avail herself of the provi- 
sions of the said seventh section : Now this indenture witness- 
eth, that the said Isabella Mackay, executrix, as aforesaid, by 
virtue of the power vested in her by said last will and testa- 
ment, and for and in consideration of the sum of three hun- 
dred and twenty dollars, to her in hand at and before the seal- 
ing and delivery hereof, well and truly paid by Arend Rut- 
gers, of the county of St. Louis, the receipt whereof is here- 
by acknowledged, and therefrom and of every part and parcel 
thereof, the said Arend stands acquitted, exonerated and dis- 
charged, she, the said Isabella Mackay, executrix, as afore- 
said, hath granted, bargained and sold, and doth hereby grant, 
bargain and sell unto said Arend, all that certain tract, piece 
or parcel of land, situate, lying and being south of the city of 
St. Louis, and containing thirty-three arpens, French measure, 
and bounded as follows, to-wit: southwardly, by lands of 
Anthony Soulard, westwardly, by lands of James Mackay’s 
estate, northwardly, by lands of John Mullanphy and Auguste 
Chouteau, and eastwardly, by lands of John Mullanphy and 
the road leading from St. Louis to Carondelet, it being part of 
a larger quantity granted to said James Mackay, as will more 
fully and at large appear, reference being had to the title pa- 
pers, concession and survey of two hundred and eighty—two 
arpens, recorded in the office of the recorder of land titles for 
the (present) state of Missouri, book B., page (434) four 
hundred and thirty-four. To have and to hold the said grant- 
ed and bargained premises, together with all and singular the 





OCTOBER TERM, 1852. 





Norcum v. D’CEnch & Ringling. 





privileges and appurtenances to the same belonging or in any 
wise appertaining, unto him, the said Arend Rutgers, his heirs 
and assigns, and to his and their own proper use, benefit and 
behoof forever. In witness whoreof, she has hereunto set her 
hand and seal, as executrix, as aforesaid, the fifth day of May, 
one thousand eight hundred and twenty-five. Isabella L. Mac- 
kay, Administratrix. (seal. ) 

‘¢ Signed, sealed and delivered in presence of Peter Fergu- 
son.” 

Zeno Mackay, the eldest of the children of James Mackay, 
testified, that in 1824, an officer, by virtue of an execution, 
seized a favorite female slave, ‘‘ pretty much all the rest of the 
slaves having been previously sold.”? His mother, being much 
distressed, sent to consult Antoine Soulard, to know what was 
to be done. He advised, that an application should be made to 
Arend Rutgers for money. This was accordingly done. Rut- 
gers declined lending any money, but saidif Soulard and Mrs. 
Mackay would sell him some few acres of useless land in the 
big gully, he would endeavor to raise it. He returned to Rut- 
gers the next day, and informed him that Soulard would not sell, 
but if he would take a deed executed by his mother alone, 
he should have the land he wanted. Rutgers agreed to this, 
and the next day gave him two hundred and fifty dollars, when 
the witness, his mother and Rutgers went to Leduc’s office, 
where a paper of some kind was drawn up, which was signed 
by Mrs. Mackay and delivered to Rutgers. The executions, 
by virtue of which the slave was seized, were satisfied with the 
money received from Rutgers. Soulard objected to the sale to 
Rutgers, because he intended to lay out a grave yard on the 
land he wished to purchase, which was adjacent to Soulard’s 
estate, and he did not want a grave yard under his nose. 
James Mackay’s estate was very much embarrassed at the time 
of his death. His mansion house below the city, being the res- 
idence of his family, was sold under execution and conveyed 
in October, 1824. After the family removed from the home 
place, the last chair was sold from them. There was a great 
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pressure in the monetary affairs of the country, during the 
period of the transactions herein detailed. Real estate in St. 
Louis was very low. There were a great many forced sales. 
Confirmed lands, a witness says, were sold for ten cents an 
acre. The land sold to Rutgers was in a state of nature ; it 
was intersected with gullies and covered with grape vines and 
brush. Ona settlement with the Probate Court of her accounts, 
as executrix, there was found a balance in favor of Mrs. 
Mackay. The children all lived with Mrs. Mackay, their 
mother. 

The court refused the following instructions asked by the 
plaintiff : 

‘¢ The court instructs the jury that, if they believe the seve- 
ral deeds given in evidence by plaintiff were duly executed, 
and that Zeno Mackay, Eliza Coleman, Catharine Guion, Julia 
Bowles, George Antoine Mackay, James B. Mackay, Emilie 
A. Coleman, Louisa Barker, were the children and heirs at law 
of James Mackay, deceased, and devisees under his will, they 
will find a verdict for the plaintiff, for seven-eighths of the 
premises in question. 

‘¢ The deed executed by Isabella L. Mackay to Arend Rut- 
gers, given in evidence by the plaintiff, is void, not appearing 
or purporting to have been executed by the advice, concurrence 
or consent of the persons named as executors in said will, with 
the said Isabella L. Mackay, such advice or consent not ap- 
pearing on the deed or by any written evidence thereof. To 
make the deed effectual, as a conveyance under the power in 
the will, it is necessary that the executors named in the will, 
viz., John Long and Antoine Soulard, should have advised or 
consented to the sale to said Rutgers and the execution of the 
deed, at or before its execution. 

‘¢ Where the will contains a provision for substituting execu- 
tors for those who die or refuse to act, no power can be exer- 
cised by those acting or surviving, without supplying the places 
of those dead or refusing to act. 

‘¢The jury are instructed that the deed of Isabella L. Mac- 
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kay to Arend Rutgers is void, unless the defendant has proved 
that Antoine Soulard, who took out letters testamentary, ad- 
vised or consented to the execution of said deed, at or before 
its execution. 

‘<Tf the jury find that Antoine Soulard was dead before the 
execution of the deed to Rutgers by Isabella Mackay, and did 
not advise or consent to the same, at his death, the power ceas- 
ed and could not, therefore, be executed. 

‘¢Tf the jury find from the evidence, that the sale was actu- 
ally made to Arend Rutgers, in the life time of Antoine Sou- 
lard, and without his concurrence and against his consent, and 
the making of the deed postponed until after the death of said 
Antoine Soulard, this is an evasion of the requisites provided 
by the testator to the due execution of the power of sale, and 
they will find the deed to Arend Rutgers void. 

‘‘The jury are instructed that the will of James Mackay, 
not being probated according to law, and no letters testamen- 
tary appearing in fact to have been issued, there was no author- 
ity to sell, and the deed to Arend Rutgers is void. 

‘¢ When the will contains a provision for substituting execu- 
tors for those who die or refuse to act, no power can be exer- 
cised by those acting or surviving, without supplying the places 
of those dead or refusing to act. 

‘¢Tf the jury find from the evidence, that there were left 
eight children of James Mackay, deceased, who are his heirs 
at law, and that they duly executed and acknowledged deeds to 
Charles 8. Rannells, conveying the land in controversy, and 
that said Rannells duly-executed and acknowledged a deed to 
the plaintiff for said land, and that said deeds were made and 
acknowledged before the commencement of this suit, they will 
find in favor of the plaintiff, as follows, to-wit: ‘* One-eighth 
part of said land sued for, for each deed of said children of 
Mackay, so duly executed and acknowledged, excepting the 
share of Coleman and wife, conveyed by their attorneys, R. J. 
& J. R. Barrett, as not duly executed, and excepting one-eighth 
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part of the whole premises in common and undivided, dut- 
standing in E. C. Hutchinson.” 

‘<Tf the jury find from the evidence, that there were left 
eight children and a wife of James Mackay, who are his devi- 
sees, and that they duly executed and acknowledged deeds to 
Charles S. Rannells, conveying the land in controversy, and 
that said Rannells duly executed and acknowledged a deed to 
the plaintiff, conveying said land, and that said deeds were 
made and acknowledged before the commencement of this suit, 
they will find in favor of the plaintiff, as follows: ‘ One- 
ninth part of said land sued for, for each deed of said chil- 
dren and wife of Mackay, excepting the share of Coleman and 
wife, conveyed by their attorneys, R. J. & J. R. Barrett, as 
not duly executed, and excepting one-eighth part of the whole 
premises in common and undivided, outstanding in E. C. 
Hutchinson.” 

‘Tf the jury believe from the evidence, that the sale of the 
land to Arend Rutgers by Isabella Mackay was made for any 
other purpose than the ‘*‘ good and decent maintenance and 
education”’ of the children of James Mackay, the testator, then 
they are instructed that her deed was void and did not operate 
to vest the title in said Rutgers. 

‘¢Tf the jury believe from the testimony, that no such rea- 
sons as were intended by the testator, as expressed in his will, to 
operate in inducing his wife to sell, so far as she may be under 
the will empowered to dispose of any of his real estate, did 
operate in making the sale to Arend Rutgers, then the deed 
made by her to said Rutgers was void and inoperative to vest 
title in him. 

‘¢Tf the jury find from the testimony, that the term ‘‘ man- 
sion house and plantation belonging thereto, situated near 
St. Louis bridge,” used by James Mackay, in the sixth section 
of his will, referred to and was intended to include the land 
sued for here and claimed to be in possession of defendants, 
then the deed from Isabella Mackay, executrix, was made with- 
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out authority under the will, and was void as a conveyance of 
the title of said land to Arend Rutgers.” 

And gave the following instructions : 

1. That letters testamentary on the estate of James Mac- 
kay were legally obtained by Isabella L. Mackay and Antoine 
Soulard. 

2. That, under the seventh section of the will of James Mac- 
kay, the widow, Isabella L. Mackay, had the power, ‘‘ by and 
with the advice”? of her co-executors, to sell, for the purposes 
mentioned in said section, any portion of the real estate not 
excepted from sale by the sixth section of the will, and that 
the ‘‘ mansion house and plantation belonging thereto, near 
St. Louis bridge,”? were excepted from sale by said sixth sec- 
tion. 

3. That the leading objects of the testator were, to provide 
for the support and maintenance of his widow and children, 
and that the will should be liberally construed, so as to accom- 
plish those objects. 

4, That a power, executed for a meritorious consideration, 
as to make provision for a wife and for children, or for the 
benefit of creditors and purchasers, need not be strictly pur- 
sued in its execution. 

5. That, as the recital in the deed from Isabella L. Mackay to 
Arend Rutgers refers to the seventh section of James Mackay’s 
will, for the power under under which she made said deed, the 
deed will be void, unless made in pursuance of said seventh 
section. 

6. That the power given to Isabella L. Mackay, in said sev- 
enth section, survived to her after the death of Soulard, if he 
were the only executor named in the will who qualified and act- 
ed as such, and that, after Long renounced and Soulard died, 
if no other person qualified as executor, and Isabella L. Mac- 
kay was the sole executor or executrix, acting and qualified, at 
the time of the deed to Rutgers, she had full power to make 
said deed, for the purposes mentioned. 

7. That, in ascertaining whether the ‘‘ mansion house and 





ST. LOUIS. 





Norcum v. D’CEnch & Ringling. 





plantation thereto belonging, near St. Louis bridge, ’’ were 
included in the sale to Rutgers, the jury should consider the 
circumstances existing at the date of the will, and of the deed 
to Rutgers, and may call in aid the acts done by the testator, 
and under the will, by the parties terested, as a clue to the 
intention of the parties. 

8. That, if the jury find that the land claimed in this suit was 
included in the plantation belonging to the mansion house of 
James Mackay, near St. Louis bridge, according to the true 
intent of said Mackay’s will, and that his widow is still living 
and is unmarried, the plaintiff cannot recover in this suit. 

9. That if Isabella L. Mackay sold the land mentioned in 
her deed to Rutgers, for any other purposes than those men- 
tioned in the seventh section of James Mackay’s will, then the 
deed to Rutgers is void, and that a sale of said land, if not part 
of the plantation belonging to the mansion house, for the pur- 
pose of saving a slave for the use of the family, if the use of 
said slave was necessary for the purposes mentioned in the sev- 
enth section of said will, is within the power given to said Isa- 
bella L. Mackay, and that the deed would not, therefore, be 
void.” 

Mrs. Mackay had a life estate in the mansion house and 
plantation thereto belonging. Her deed to Rutgers did not 
purport to convey any lands she held in her own right. Wheth- 
er the land conveyed to Rutgers was a portion of the plantation 
belonging to the mansion house, was a question of fact, whose 
determination was within the province of the jury. 

1. There is no doubt of the correctness of the principle, 
that an outstanding title, in order to constitute a bar in eject- 
ment, must be a subsisting one. But the question is, when 
must it be in existence? Must it exist at the commencement 
of the suit, or is it sufficient to show that it is extinguished at 
the time of the trial? It is conceived, that the cases of Hall 
v. Bell, 6 Metcalf, 433, and Wash v. Stafford, 10 Met. 
194, establish a principle which is opposed to the idea of a 
plaintiff acquiring or extinguishing an outstanding title, after 
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suit has been brought, in order to sustain his action. These 
cases, whose reasoning is founded on general principles, show 
that a defendant cannot, after suit brought, purchase a title, 
in order to defeat the action of the plaintiff. The same prin- 
ciple would restrain a plaintiff from recovering, where it 
appeared that he had no cause of action at the time of bring- 
ing his suit. 

2. The last clause of the sixth section of the will is in these 
words : ‘¢ And it is my will, that my said wife shall remain in 
full possession of my mansion house and plantation belonging 
thereto, during her natural and single life and no longer, and 
that all my children, while single, shall enjoy, in common with 
her, the benefits of said house and farm.”? The seventh sec- 
tion, immediately following this clause, declares, ‘‘ it is my 
special will and request, that all the residue and remainder of 
my estate, real and personal, goods and chattels, of whatever 
nature, quality or quantity they may be, shall be and re- 
main to and with my said beloved wife,” &c. It is contended 
for the plaintiff, that these words do not comprehend the rever- 
sionary interest depending upon the life estate devised to the 
wife by the preceding clause. That, as the estate devised was to 
be enjoyed in common by the widow and her children, and as there 
could be no common enjoyment of the reversion, during the life 
of the widow, it was not the intention of the testator to include 
the estate depending upon the widow’s life interest in the land. 
The property devised by the seventh section of the will, was 
not only to be enjoyed, but it was also subject to sale, for the 
support and education of the family, and, moreover, was to 
be divided among the children, upon the happening of certain 
events. In making a partition of the estate among the heirs, 
in order that it might be final, it was necessary that there 
should be a division of the reversionary interest. The words 
residue of the estate, real and personal, of whatsoever nature, 
quality or quantity it may be, are sufficiently comprehensive to 
include the reversion ; and as such an estate must be included in 
the devise, to enable the widow to make a complete partition 













ST. LOUIS. 





Norcum v. D’(Ench & Ringling. 





among the heirs of Mackay, and as such an interest might be 
made subservient to the trusts of the will, there is no reason 
why it should not pass by the general words used by the tes- 
tator. 

It may be conceded that the power of sale entrusted to the 
executors was only to be exercised in the event of the second 
marriage of the wife; and as that event never occurred, the 
power could never be lawfully exerted by them, as it is not 
to be presumed that two different agents should be simultane- 
ously empowered to perform the same act. So it may be con- 
ceded, that a power of sale was not implied in the direction to 
pay the pecuniary legacies given by the will. 

3. It was next contended by the plaintiff, that the power of 
sale conferred on Isabella Mackay, the wife, not having been 
exercised by and with the consent of the executors named in 
the will, in pursuance to its requirements, her conveyance is, 
therefore, void. In support of this proposition, all the learn- 
ing in the old books in relation to naked powers, has been 
brought into requisition, and it was insisted that this doctrine 
clearly shows the invalidity of the conveyance executed by 
Mrs. Mackay to Rutgers. The law of primogeniture prevails 
in England, and has always been favored as the principal 
means of sustaining one of the estates of the government. 
Hence powers to executors to sell, as the object of such provi- 
sions was to turn the inheritance out of the course of descent 
prescribed by law, are construed strictly, and the courts laid 
hold of any pretext to defeat such dispositions, in order that 
the heir might not be disinherited. In contemplating the re- 
finements with which the courts of England indulged themselves 
in the construction of such powers, we are struck with the sub- 
tlety of the human mind. Some of these refinements would 
seem justly obnoxious to the criticism of being too curious 
and overstrained ; such as consisted rather in the formal ar- 
rangement of words, than of any thing substantial. Under 
our system of government, the motive to these refinements 
never existed. Hence, as early as the year 1807, an enactment 
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was made which is in force this day, directing that the sale and 
conveyance of lands and tenements, to be sold in pursuance of 
a will, shall be made by the executors, or such of them as shall 
undertake the execution of it, or by the surviving executor, or 
by the administrator with the will annexed, if no other person 
be appointed in such will for that purpose, or if the person so 
appointed shall refuse to perform the trust, or die before he 
shall have completed it. The comprehensiveness of this pro- 
vision clearly manifests the indifference with which the general 
assembly regarded the refinements with which this subject had 
been overlaid by the English courts. This case is unlike those 
in which the construction of a mere power is involved, where 
there is no beneficial interest in the agent or trustee, and the 
naked power is the sole authority for the act. In England, the 
heir usually has an interest adverse to that of the beneficiary 
of the power, and he is the favorite of the law. He can only 
be disinherited by a strict compliance with the terms of the 
power, and, in the event.of its not being executed, he may be 
entitled to the estate to which it is annexed. In this conflict 
of interests, the courts take care that those conditions be strict- 
ly complied with, on whose performance the estate will pass 
from the heir to some other person. In the case under consi- 
deration, the beneficiaries of the power and the heirs are the same 
persons. If the power is executed, the heirs receive the ben- 
efit of it. If it is unexecuted, they will enjoy the estate. In 
the case of a mere power, unless where aided by statute, there 
is no foundation for its exercise but in its terms. If there is 
a departure from these, the act must, of course, fall to the 
ground for the want of authority. But it is quite a different 
thing, when there is a power of disposal, with a right to enjoy 
the money arising from its exercise, united in the same person. 

4. There is some analogy between the case now under con- 
sideration and those in which there is a gift to one by will, 
with a power of disposition. Here, the estate is directed to 
be and remain with Mrs. Mackay, during her widowhood, and 
with her children, to have and to hold in common during their 
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minority, with a power of disposal for their common support 
and maintenance. When an estate is devised to one, with a 
power of disposing of it absolutely, there being no express 
estate for life limited to the devisee, he takes an estate in fee 
upon trust, and by this construction, the heir cannot take ad- 
vantage of the non-compliance with the direction of the will, 
but as cestuz gue trust, must compel an observance of the trust 
by a suit in equity. The power of disposition gives the fee 
to the devisee, and a conveyance by him would pass it. The 
heirs, in such a case, can only control the conduct of the de- 
visee, through the agency of a court of equity. The fee being 
in the devisee, would pass by his conveyance. The authorities 
are ample that the devise of an estate, with a power of 
disposal, will pass a fee. Here, there is not only a power of 
disposal, for the benefit of others, but it was to be executed for 
the benefit of Mrs. Mackay herself. Sugden on Powers, 119, 
120,121. Rubey v. Barnett, 12 Mo. Rep. 3. 

5. We are not prepared to say that the will of Mackay re- 
quired that the conveyance made by Mrs. Mackay should have 
been by and with the advice and consent of the executors. The 
will is very inartificially drawn, and, evidently, the testator 
labored under a strange delusion, as to the condition of his 
pecuniary affairs. He had confidence in his wife, and was wil- 
ling to trust her alone with the management of his family and 
estate, so long as she remained a widow. The seventh section 
of the will contains these words: ‘‘ and my said beloved wife 
is hereby directed and authorized, by and with the advice of my 
executors, hereinafter named, to provide, and take and use out 
of said property, real and personal, whatever may be necessa- 
ry and sufficient to support and maintain herself and said chil- 
dren in a plentiful, decent and becoming manner, and no wise 
inferior to the manner they lived with me, and to give good 
education to my said daughters, and a classical education to 
my said sons, and to dispose of so much of said property and 
estate, real and personal, as will be sufficient to pay and defray 
all costs and expenses due or accruing on account of each and 
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every thing done or performed by this section.”? Now the ad- 
vice and consent of the executors are not necessary in terms to 
a valid sale of the property by the wife. Her power of dispo- 
sition, conferred by the word ‘‘ dispose,”’ is not limited to the 
property that may be ‘‘ taken”’ and ‘‘ used” by her with the 
consent of the executors. The power is general, over all the 
estate, real and personal. In the construction of wills, where 
the rule, voluntas stat pro ratione, prevails, we are not influ- 
enced by the principles which control in the interpretation of 
statutes. Although the intent of the testator is to govern in 
construing his will, in order to ascertain how he intended that 
his property should be disposed of, yet, no rule requires that 
we should search out his intent, in order to ascertain whether 
a power should be coupled with a condition, when none is actu- 
ally annexed to it. Because the testator has required that 
certain acts shall be done only with the consent of his execu- 
tors, we are not to infer that other acts, although as important 
in their nature, are to be done in the same manner, although 
such consent is not in terms required. Ina former part of the 
will, the testator has shown, that when a sale is to be effected, 
with the consent of his executors, he knew how to make the 
requirement. The word ‘‘ dispose”? stands at a considerable 
distance from the provision requiring the consent of his execu- 
tors to provide, take and use any of the property, and the will 
appears to have been written without any regard to periods—a 
whole section making only a single sentence. 

6. Had the consent of the executor, Soulard, been necessa- 
ry to give validity to a sale by Mrs. Mackay, it cannot be de- 
nied but that every thing was done by her, required by the 
will. Soulard was consulted; he had no objection to a sale 
itself of the parcel of ground conveyed. He did not deny the 
propriety of selling the lot, at that time of little value, and of 
no use for the support and maintenance of the family, for the 
purpose of preventing the sale of a favorite servant, when most 
of the other servants had been sold. In so numerous a family 
of small children, servants were indispensable. Soulard’s ob- 
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jection to the sale was entirely personal, and should not have 
restrained him from yielding his consent. His fear was, that 
the ground proposed to be sold to Rutgers would be used for a 
grave yard, and being near his premises, he did not want a 
grave yard under his nose. The withholding of his consent for 
such a reason was conduct unworthy of the trust reposed in 
him by his friend. None can doubt, but that a court of equi- 
ty, under the circumstances, would have authorized a sale, had 
application been made for that purpose. There is no founda- 
tion for the imputation, that Mrs. Mackay’s conduct, in making 
the sale, was a fraudulent evasion of the power, even had the 
consent of Soulard been necessary. The urgency of her affairs 
was such, that time was wanting perhaps to enable her to ap- 
ply to the courts for assistance. He to whom she had to apply 
for consent was impressed with the propriety of her course, but 
raised objections entirely personal, and which should not have 
influenced his conduct. Under such circumstances, there can 
be no doubt, that a court of equity would have ordered an ex- 
ecution of the trust, for the purpose of effecting the purposes 
of the testator as declared in his will. To hold otherwise, 
would be to maintain, that a court of equity would see an or- 
phan starve, rather than apply his property to his subsistence ; 
for it is to be borne in mind, that Mrs. Mackay and her chil- 
dren would have had the benefit of the property if it had not 
been sold. There were no third persons who were interested 
in the execution of the power, and whose rights would spring 
into existence upon a failure to carry it into effect. 

Judging from what we know of St. Louis at this time, we 
might be disposed to regard Mrs. Mackay’s conduct as unwise 
and imprudent. A quarter of a century ago, few foresaw that 
St. Louis would be what she is at this day. We look back at 
times long gone by, and wonder that men did not foresee her 
future growth. A future generation may make the same ob- 
servation of us. The question is not, what the land is now 
worth, but what it was worth at that day, and when the matter 
is viewed in this light, there is nothing in the record which - 
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shows that Mrs. Mackay did not discharge the trust confided to 
her with fidelity. Had the land not been sold by her, it would 
have been sacrificed by the numerous creditors of Mackay. 
The question now raised grows out of a transaction that has 
long slumbered. Nothing has impressed the heirs of Mackay 
with a belief, that they were wronged by their mother. They 
are not seeking to disturb her acts. They have merely given quit 
claim deeds for a consideration almost nominal, for the sub- 
ject of this controversy, and, under the circumstances, we 
should be entirely satisfied that the law had been violated in the 
conveyance made by Mrs. Mackay, before we pronounced a 
judgment, that would disturb rights which have been uninter- 
ruptedly enjoyed for nearly a quarter of a century. 

Judgment affirmed, Judge Ryland concurring. Judge Gam- 
ble did not sit in this case. 


Barry, Respondent, vs. City oF St. Lovrs, Appellant. 


1. Municipal corporations are not liable for damages occasioned by the negli- 
gence of contractors. To create such liability, the relation of master and 
servant must exist. 


Y 


Appeal from St. Louis Court of Common Pleas. 


John C. Richardson, for appellant. The city is not re- 
sponsible for any injury sustained by the plaintiff through 
the negligence of the contractor. To make one person liable 
for an act or omission of another, the latter must be the ser- 
vant of the party sought to be made liable. Milligan vy. 
Wedge, 12 Ad. & Ell. 737. Quarman v. Burnett, 6 Mees. 
& Wels. 497. Rapson v. Cubitt, 9 Mees. & Wels. 710. 
Reedie, also Howitt v. London & M. W. Railroad Co., 
4 Wels. Hurl. & Gord. 248-258. Knight v. Fox § Hen- 
derson, 1 Eng. Law & Eq. Rep. 480, decided in November, 
1850. Allen v. Hayward, 53 Eng. Com. Law Rep. 959. 
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The case of Bush v. Steinman, 1 Bos. & Pul. 403, has been 
repeatedly overruled in the English courts. The case of Les- 
lie v. Pounds is unlike the present. It was expressly decided 
upon the ground that, though the defendant had leased the 
property, yet, the lessee not being then in possession, and the 
repairs being conducted under the superintendence of the de- 
fendant, he was responsible. See the opinion of Littledale, J. 
in Laugher vy. Pointer, 5 B. & C. 547. The city of St. 
Louis could not have maintained an action of trespass for any 
injury to the sewer during its construction. The possession 
was in the contractor. Duke of Mewcastle v. Clark, 4 E. 
C. L. R. 227. The leading American cases, invoked to sus- 
tain the first instruction given for the plaintiff, are Lowed/ v. 
Boston and Lowell Railroad Company, 23 Pick. 31. May- 
or of New York v. Bailey, 2 Denio, 433. The case in 23 
Pick. disposes very summarily of the question, upon the au- 
thority of Bush v. Steinman, which has been repeatedly over- 
ruled. The case in 2 Denio also relies upon Bush v. Stein- 
man, but upon an analysis of the facts and arguments, it will 
be observed that it does not sustain the said instruction. In 
that case, the city of New York was engaged in the establish- 
ment of the Croton Water Works, as a private corporation, for 
emolument, &c.; and avery just distinction has been taken be- 
tween the acts of municipal corporations in the discharge of 
their legislative functions, and acts done by them in the prose- 
cution of a private enterprise. This distinction has been re- 
cognized by this court in Gurno v. The City, 12 Mo. 414. 
John 4. Kasson and Duke, for respondent. In the eye 
of the law, the negligence, unskilfulness and carelessness of 
the agent or contractor under the defendant, are the negli- 
gence, unskilfulness and carelessness of the defendant, and the 
maxim, respondeat superior, applies. Bush v. Steinman, 1 
B. & P. 407-8. Littledale v. Lonsdale, 2 H. Bl. 267, 299. 
New York v. Bailey, 2 Denio, 433. Lowell vy. Boston and 
Lowell R. R. Co., 23 Pick. 24,31. In the case at bar, the 
superintendence of the city is expressly reserved. The liabili- 
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ty of the defendant, in cases of negligence and carelessness, 
does not appear to have been questioned in the court below. 
The following authorities amply establish the principle, if 
doubted. Thayer v. City of Boston, 19 Pick. 516. Mayor, 
&e., v. Furze, 3 Hill (N. Y.) 612. Chestnut Hill, &c., v. 
Rutter, 4 Serg. & R. 6. Goodloe v. Cincinnati, 4 Ohio, 
414, 518. Rhodes v. Cleveland, 10 Ohio, 160. Riddle v. 
Proprietors, &c., T Mass. 187. Yarborough v. Bank of 
England, 16 East. 6. The same principle is conceded by im- 
plication in the case of Gurno v. City of St. Louis, 12 Mo. 
424. Angell & A. on Corporations, pp. 303, 308. 
Richardson, in reply. The case in 2 Denio has already 
been noticed and is reviewed in 12 Mo. Rep. 414. The case 
in 23 Pick. was against a private, not a municipal corporation. 
The point was almost conceded by the defendant’s counsel and 
was disposed of by the court in a paragraph, upon the authori- 
ty of Bush v. Steinman, which has been so often repudiated. 
The case of Lonsdale y. Littledale, 2 H. Black. 267, decided 
in 1793, has no application to the case at bar. ‘There, the in- 
jury was charged to have been committed by the defendant’s 
servants in the working of a mine. In Yarborough v. Bank 
of England, the only question was, whether an act‘on of tort 
could be maintained against a corporation. In the case of 
Thayer v. City of Boston, it was only held that the city was 
liable for acts done by its authority, where similar acts would 
warrant an action against an individual. So far as that case 
has any application to the present discussion, it is in point for 
the appellant. In the case in 4 Serg. & Raw. 6, the question 
was, whether a corporation could be guilty of a tort, for it was 
admitted that the company gave authority to their servants to 
do the act complained of. In Bailey v. Mayor, &c., 3 Hill, 
539, the court predicates the liability of the defendant on the 
ground that the city, in making the Croton Water Works, was 
acting in a private capacity, not as a municipal corporation. 
The case of Mayor, &c., v. Furze, 3 Hill, 612, only decides 
that the city, having made sewers, was bound to keep them in 
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repair. The question of the liability of the city, for the acts 
or negligence of a contractor, was not raised. The case in 7 
Mass. 187, and the Ohio cases, do not touch the question. For 
a long time, it was doubted whether a corporation could be sued 
for a tort, but the courts now hold that their liability for the 
acts of their servants and agents is the same with that of in- 
dividuals. The law is well established, that a private person is 
not responsible for the acts or negligence of a contractor under 
him. Neither law, justice, nor policy requires that the city 
should be liable, when an individual would not be. 


RyLanp, Judge, delivered the opinion of the court. 





The city of St. Louis contracted with Peter Brooks, for the 
construction of the Biddle street sewer. The general right was 
reserved in the contract, to the city engineer, to inspect the 
work, and watch the progress of its execution. The contrac- 
tor was, for a consideration agreed upon, to furnish the mate- 
rials and do all the work, including the necessary excavations. 
In the progress of the work, a deep trench was cut, and the 
plaintiff’s intestate, Richard Barry, in his petition, charged 
that, as he was carefully walking in the night time down Bid- 
dle street from Broadway to the boat on which he was employ- 
ed, he fell into the trench and broke his leg; that he was a 
stranger in the city and the accident occurred without any negli- 
gence on his part, but on account of the gross negligence of 
the defendant, in not furnishing lights or other warnings of the 
exposed condition of the street. At the instance of the plain- 
tiff, the court instructed the jury that the city was liable for 
any injury the plaintiff had sustained by the negligence of the 
contractor, in not putting up sufficient barriers to warn or 
guard persons against the danger of attempting to pass down 
Biddle street in the neighborhood of the excavation. The pro- 
priety of this instruction raises the main question for the con- 
sideration of this court. 


1. It was for a long time doubted, and even denied that 
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corporations could be sued for a tort, as they could not speak, 
except through their corporate seal; and the great struggle in 
the courts was, to put them on the same footing of liability as 
natural persons. Necessity requires that they should employ 
officers, servants and agents, and do their work oftentimes 
through contractors, and it is now well settled that, in many 
cases, corporations can be sued for a tort; that they can be 
guilty of negligence and be made responsible in damages in 
many cases, where natural persons would be liable, under like 
circumstances, for the acts or negligence of their agents or 
servants. But in our-opinion, neither law nor policy requires 
the courts to go beyond the point they were so long reaching, 
by holding corporations liable, when, under similar circumstan- 
ces, individuals would not be liable, for the acts or negligence 
of their servants, agents or contractors. It may be stated as \ 
a general proposition, that one person is not liable for the acts | 
or negligence of another, unless the relation of master and 
servant exists between them; and when an injury is done by a 
party exercising an independent employment, the person em- 
ploying him is not liable. The only enquiry is, as to the rela- 
tion between the parties. In support of this doctrine, the fol- 
lowing authorities are cited: Milligan v. Wedge, 12 Adolph. 
& Ellis, 737. Allen v. Hayward, 53 EH. C. L. Rep. 959. 
Quarman vy. Burnett, 6 Mees. & Wels. 497. Rapser v. 
Cubitt, 9 Mees. & Wels. 710. Reedie, also Hobbitt v. Lon- 
don Railw. Co., 4 Excheq. 244. Knight v. For & Hen- 
derson, 1 Eng. Law and Equity Rep. 480. In Milligan v. 
Wedge, the defendant, who was the buyer of a bullock, em- 
ployed a licensed drover to drive the bullock from Smithfield, 
for, by the laws of London, no one but a licensed drover could 
be so employed: the drover employed a boy to drive the bul- 
lock to the owner’s slaughter pen, and through the carelessness 
of the boy, the mischief complained of was done by the bul- 
lock. It was held, that the owner was not liable ; for the boy 
was not his servant, nor would he have been liable, if the dro- 
ver, who had contracted to drive the bullock, had been driving 
VOL. XVII—9 
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at the time of the injury. Coleridge, Judge, says: ‘‘ the true 
test is, to ascertain the relation between the party charged and 
the party actually doing the injury ; unless the relation of mas- 
ter and servant exists between them, the act of one creates no 
liability on the other.’ Williams, J., says: ‘‘ the difficul- 
ty always is, to say whose servant the person is that does the 
injury ; when you decide that, the question is solved.” 

The defendant, in Rapser v. Cubitt, was employed to make 
certain alterations in a house, including the preparation and 
fixing of gas-fittings. He made a sub-contract with B., a 
gas-fitter, to execute this portion of the work ; in the course 
of doing it, through B.’s negligence, the gas exploded and in- 
jured the plaintiff; and for this injury, the suit was brought. 
Held, that B. was a contractor under the defendant and not 
his servant, and that the action could not be maintained, but 
the plaintiff must seek his redress against the gas-fitter. 

The Court of Exchequer, in Quarman y. Burnett, says : 
‘¢ the liability, by virtue of the principle of relation of master 
and servant, must cease, where the relation itself ceases to 
exist, and no other person than the master of such servant can 
be liable, on the simple ground that the servant is the servant 
of another, and his act the act of another ; consequently, a 
third person, entering into a contract with the master which 
does not raise the relation of master and servant at all, is not 
thereby rendered liable.”’ 

In the case of len v. Hayward, the defendants were ap- 
pointed commissioners under an act of parliament, for improv- 
ing the navigation of a certain water course. They let out a 
part of the work to a contractor, with a provision in the con- 
tract, that the work should be done in such a manner as the 
defendants’ surveyor, from time to time, should direct ; in the 
construction of the work, the contractor built a dam, which was 
so negligently made that it gave way, and the plaintiff’s land 
was flooded; but the court held the defendants not liable. 

In the case of Reedie, also Hobbitt v. London M. W. 
Railway Co., the defendants, having authority, by their char- 
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ter, to construct a railway, contracted with certain persons to 
make a portion of the line, reserving in the contract the gene- 
ral right of watching the progress of the work, and of dismiss- 
ing incompetent workmen, if the contractors employed such. 
During the progress of the work, by the negligence of some 
of the contractors’ workmen, a heavy stone fell and killed the 
plaintiff’s husband ; for which act, suit was brought under the 
statute of 9 and 10 Victoria, ch. 93. It was insisted for the 
plaintiff that, as the defendants had the power of dismissing 
the contractors’ workmen, the workmen were their servants, 
and that they should be responsible for the injury; but the 
court ruled that they were not liable. In this case, the court 
overrules the case of Bush and Steznman, and also denies the i 
distinction between moveable and fixed real property, adverted 
to in Laugher v.- Pointer, and Quarman v. Burnett. 

The case of Knight v. Fox & Henderson, is a very recent 
case, and reviews many of the authorities on this subject. The 
London and Blackwell Railway Company, for the purpose of 
making a branch line of their road, entered into a contract with 
Brassey to make it. Brassey entered into a sub-contract with 
the defendants to do a portion of the work. The defendants 
had, in their general employment, Cochrane, a surveyor, to 
manage their business in London, at a fixed annual salary; on 
their obtaining the sub-contract from Brassey, they made a 
contract with Cochrane to supply the scaffolding necessary for 
the work, they agreeing to furnish the materials, including 
lights, for which they agreed to pay Cochrane a sum indepen- 
dent of his annual salary. In the prosecution of the work, it 
became necessary to erect a scaffold with one of its poles rest- 
ing on a sleeper attached to the pavement of the highway; a 
single light was placed there at night, to warn passengers of 
this obstac'e, and being insufficient for that purpose, the plain- 
tiff fell over the pole and broke her leg. It was attempted to 
distinguish this case from many others bearing on the subject, 
because the defendants were bound to furnish the materials and 
the necessery lights, but the court held, that Cochrane was 
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not their servant, but a contractor under them, and that they 
were not responsible for his negligence. 

In some of the English cases, a distinction was taken between 
fixed and personal property, but in many of the late cases, the 
propriety of the distinction is denied. See Milligan and 
Wedge, Allen and Hayward, Reedie y. London M. W. 
Railway Co. In our opinion, the question as to liability is 
is not controlled or influenced by any such distinction, or any 
such consideration. 

The counsel, in all the cases to which we have referred, seek- 
ing to maintain the position contended for by the plaintiff in 
, this present case, have relied upon the case of Bush v. Stein- 
man, 1 Bos. & Pul. 408, and it has been pressed with zeal by 
the plaintiff’s counsel in this case. That case, apart from its 
age, is not entitled to much respect. Its correctness has been 
so often doubted, if not denied: it has been so much limited, 
modified and explained, that it has no longer the weight of an 
authority. I feel not inclined to yield to it, in the face of so 
many more recent cases, illustrated by very able judges in 
England, and enforced by the most satisfactory reasoning. 

The case of Lowell vy. Boston and Lowell Railroad Co., 
23 Pick. 24, cited by the plaintiff, was against a private cor- 
poration, not a municipal one. The point was virtually con- 
ceded in the argument, and the court, in a few words, dispos- 
es of it, upon the authority of Bush v. Steinman. 

The case of Mayor of Vew York vy. Bailey, 2 Denio, 433, 
cited by the plaintiff, was reviewed by this court in Gurno v. 
City of St. Louis, 12 Mo. Rep. There the city of New 
York engages, under a special act of the legislature, in the 
construction of the Croton Water Works, as a private corpora- 
tion, in a private enterprize for emolument. It was not un- 
dertaken by the city in its municipal character, or in the dis- 
charge of any legislative functions, and the court of errors 
held, that the corporation was liable for the acts of its agents 
employed to do its business for its own private benefit, the same 
as any other corporation or individual would be. Many cases 
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have been cited by the counsel for the plaintiff. They have 
been examined, and authorities can be found on both sides of 
this question. In Story on Agency, the cases on this subject 
cited by the learned author are numerous. See Story on Agen- 

cy, §453, 5. c. d.e. I will only quote a principle, extract- 

ed from the opinion of Mr. Baron Parke, in the case of Quar- 
man v. Burnett—a principle uniformly adhered to, in all the 
later cases. Speaking of the liability arising from the relation 

of master and servant, the Baron proceeds: ‘‘ Consequently, 

a third person, entering into a contract with the master, which 
does not raise the relation of master and servant at all, is not 
thereby rendered liable; and to make such person liable, re- 
course must be had to a different and more extended principle, 
namely, that a person is liable not only for the acts of his own 
servant, but for any injury which arises by the act of another 
person, in carrying into execution that which that other person 
has contracted to do for his benefit. That, however, is too 
large a position, as Lord Chief Justice Eyre says, in the case 

of Bush vy. Steinman, and cannot be maintained to its full ® $ 
extent, without overturning some decisions, and producing con- °° 
sequences which would, as Lord Tenterden observes, shock es 
the common sense of all men.” 

In the case before us, the city, in order to protect and pre- 
serve the health of its citizens, by its corporate powers, passes 
an ordinance to construct a sewer within its corporate limits— 
@ mere sanatary measure—not going miles beyond its corpo- 
rate limits and engaging in a private enterprize to make money, 
although it may redound to the benefit of the citizens of the city, 
as the city of New York did, in constructing the Croton Water 
Works. Under this ordinance, a contract is made. The con- 
tractor is to furnish every thing—the street in which the sewer 
is to be built is given up to him, the city retaining the right 
and power to suspend the work, to watch over its execution, 
&c. It was the duty of the contractor to have put up the ne- 
cessary barriers to warn persons of the danger. During the 
progress of this work, the possession of the sewer was neces- 
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sarily in the contractor, and not in the city, and for this reason, 
the city could not have maintained trespass for any injury to 
the sewer, during its construction. Duke of Newcastle v. 
Clark, 4E.C. L. Rep. 227. For any injury resulting from 
his negligence, the contractor was clearly responsible, and, 
even admitting that the city might be liable for his negligence, 
he ought to respond for whatever the city would be compelled 
to pay, by reason of his negligence, and to avoid circuity of 
action, it would be better to make the contractor liable in the 
first place. In actions of this character against corporations, 
the prejudices of jurors may be easily excited, and men are 
apt to be not very scrupulous, when they are giving away other 
people’s money. In our opinion, however, sound policy indi- 
cates that the contractor alone should be held responsible, and 
that he should realize his responsibility. In making sewers 
and other improvements in the streets, he has the immediate 
charge of the work, and the temporary occupancy of the street 
in which the work is progressing. He is upon the ground with 

eo is materials and servants, and can more securely and conven- 

@giently than any officer of the city, protect his work from injur- 

@@ing others. The public would be better protected from inju- 
ries of the character here complained of, by holding the con- 
tractor liable, and teaching him that he alone is responsible, 
and that the city does not stand between him and the person 
injured by his negligence. 

Other points were assigned for error and pressed by the 
counsel for the appellant ; but they will not be noticed, since 
the main question we have considered disposes of the case. 
Judge Gamble concurring herein, the judgment below is re- 
versed. Scott, J., dissenting. 


—_ 
e 
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CROUGHTON et al., Plaintiffs in Error, v. Forrest et al., De- 
fendants in Error. 


1. Partnership effects, transferred by one partner in fraud of his co-partners, 
will be held by third persons who receive them with information of the 
fraud, or without consideration, as trustees for the benefit of the firm. 


Error to Lewis Circuit Court. 


Dryden, Pratt & Redd, for plaintiffs in error. 
Green, Glover & Campbell, for defendants in error. 


RyLanpD, Judge, delivered the opinion of the court. 


This is a suit under the new practice, commenced in the 
Lewis Circuit Court, in February, 1850, by Robert Croughton 
and Edmund Harper, against the defendants, for the settlement 
of the accounts of the partnership of the firm of ‘‘ Croughton, 
Coryell & Co.,”? composed of said Robert Croughton, Edmund 
Harper and John R. Coryell, and for a decree for certain part-* * 
nership effects of said’ firm in the hands of the defendants ; < 
Amy Coryell and George W. Forrest. 

The petition charges that the copartnership was formed in 
September, 1849; that Croughton furnished $2,800 cash 
capital, Edmund Harper $2,200, and the defendant, John R. 
Coryell, $260 ; that Harper, at the instance of his copartners, 
proceeded to Philadelphia, where he purchased for the firm a 
stock of goods, the prime cost of which was about $16,000— 
about $4000 of which was paid in cash, and the residue was 
on credit; that the goods, on being brought to Missouri, 
were divided into two stocks—one stock, worth about $4,000, 
was delivered to Robert Croughton, to be opened and sold 
at Alexandria, in Clark county, Mo., and the remainder of 
the stock, worth about $12,000, was delivered to the defend- 
ant, John R. Coryell, to be opened and sold at Tully, Lewis 
county, Mo. ; that after the opening of the stock at Tully, an@ 
prior to the 8th of January, 1850, Coryell sold a large amount 
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for cash and on credit, and that on the last named day, there 
were accounts on the books of the firm against customers, 
amounting to about $2000, besides an account against Coryell 
for cash and merchandize withdrawn and used by him for his 
private purposes, amounting to about $2000; that Coryell, on 
the 8th of January, 1850, in the absence of his partners and 
without their knowledge or consent, with intent to defraud as 
well his partners, as the creditors of the firm, sold and deliver- 
ed the whole remnant of the stock, worth about $8000, to one 
Ben. Harper, for the sum of $7, 363 68, and in payment for 
the same, received : 

1. A conveyance to him (Coryell) zn his own name, 

from Ben. Harper, for lot 8, in block 1, in Tully, 


Mo., at the sum of - . - - -$3,775 00 
2. The assignment to him, in his own name, of three 
notes for $75 each, on S. A. vitae at - - 225 00 
3. Cash, - - - - - - 1450 00 
4. One note from Ben. Harper, seth to Coryell, 
* © in his own name, at one day after date, for - 550 00 


* %. One note from Ben. Harper to Coryell, (in C.’s 

own name likewise, ) payable twelve months after 

date, for - - - - - - - 500 00 
6. One note from Ben. Harper to Coryell, (in C.’s 

own name likewise, ) payable one day after date, for 123 00 
7. The discharge of an individual debt due from Cor- 


yell to Ben. Harper, amounting to - - - 809 00 
8. The discharge of another individual debt of Cor- 

yell to Ben. Harper, amounting to - - - 56 46 
9. The discharge of a debt from Mrs. Amy Coryell to 

Ben. Harper, amounting to - - - - 92 00 
10. The discharge of a debt due to Ben. Harper 

from the firm, amounting to - - - - 102 00 
11. One other note from Ben. Harper to Coryell, 
“ (in C.’s own name, ) for - - - - 180 00 


é iccdbcsistainastalty 
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That Ben. Harper immediately paid Coryell $200 on the note 
for $550, which was credited thereon, and that some payments 
were made on the $180 note, by which it was reduced to $125, 
for which Ben. Harper gave a new note, and took in the ori- 
ginal, and that Coryell immediately assigned the note for $123 
to one Sutton, in satisfaction of a personal debt due from Cor- 
yell to Sutton ; that in a few days after the sale of the goods 
to Ben. Harper, Coryell, in order to place the assets of the 
firm beyond the reach of his copartners and the creditors of the 
firm, and with intent to defraud the partners and creditors, 
assigned, transferred and delivered to the defendant, Forrest, 
the books of the-firm and the accounts thereon, all of the said 
notes given by Ben. Harper, (except the one assigned to Sut- 
ton, ) the three notes on Bowen, and also conveyed, by deed 
to said Forrest, the said lot 8, in block 1, in Tully, for the 
pretended price of $2,000—the same lot which said Coryell had 
a few days before taken from Ben. Harper at the sum of 
$3,775 ; that said Forrest accepted said conveyance and said 
assignments to assist Coryell in his said fraud; that, at the 
time of the sale of the goods from Coryell to Ben. Harper, 
Ben. held a deed from Jno. R. Coryell, which was in the nature 
of a mortgage, for lots 12 and 13, in block 1, and lot 8 in block 
2, in Tully, to secure him, said Ben., in the payment of said 
debt of $309, due from said Jno. R. Coryell; that upon satis- 
faction of said debt out of the price of the goods, as above stated, 
Ben., at the instance of Jno. R. Coryell, and for no other con- 
sideration, conveyed said lots to Amy Coryell, in order to cover 
the same up from the creditors of said Jno. R. Coryell ; that 
said Jno. R. Coryell held the bond of one Thompson for title to 
lot 8, in block 1, in Tully, which, immediately upon the sale of 
the goods, he fraudulently assigned and transferred to his 
mother, the said Amy, and that thus the whole of his estate, 
which could be reached by the process of the law, was transfer- 
red; that the other partners urged the defendant, Coryell, to 
place in the hands of a faithful receiver or trustee, the assets 
of the firm, in order that the debts might be paid, and that the 
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residue, if any, might be divided among the partners, all of 
which he at first refused; but it is admitted, he afterwards 
procured a re-conveyance of lot 8, in block 1, from Forrest, 
and a re-asssignment of the title bond for lot 3, in block 1, 
from his mother, and conveyed the same to a trustee, with 
power to sell for the benefit of the creditors, not, however, 
without first extorting from plaintiffs, Croughton and Harper, 
the agreement that, as among the partners, said lots should be 
considered as worth $6,500, when it was well known that they 
were not worth so much by $2000. It is also charged that the 
defendant, Forrest, refused to deliver up, or in any way secure 
to the plaintiffs the books, accounts and notes so assigned and 
transferred to him. 

On the 22d of May, 1850, the defendants answered the peti- 
tion severally. r 

John R. Coryell, by his answer, admits the main facts charg- 


ed in the petition; admits he sold the goods to Ben. Harper, 


on the terms charged in the petition, without the knowledge or 
consent of his partners, but denies the fraudulent motive charg- 
ed—offers, as an excuse for his conduct, that Edmund Harper 
had appropriated to himself a large amount of the capital stock, 
and was endeavoring to get possession of still more of the as- 
sets of the firm, intending, fraudulently, to convert the same to 
his use. He says, ‘‘ the sale was made to Ben. Harper for the 
purpose of securing our creditors from entire loss on ac- 
count of their just claims against us, and this mode of pay- 
ment was adopted for two reasons ; first, because in that way a 
larger price was obtained than I could have got in cash, and by 
taking the title in my own name, I intended to prevent the peti- 
tioner, Harper, from appropriating it, as he already had other 
sales of goods, to his own use, and to avoid the danger of 
liens of his individual creditors attaching.” After detailing a 
long interview between Coryell and Ben., purporting to have 
occurred before the sale of the goods, in the course of which 
Ben. is made to express the opinion that Edmund, his brother, 
is a great knave, Coryell, says, ‘‘I found that his (Ben.’s) 
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predictions were being verified, and that he knew Edmund bet- 
ter than I did; I therefore took his advice, and sold the stock 
of goods for the best price I could get, and in the manner, as 
I then believed and still believe, most conducive to the inter- 
est of our creditors.”? He also admits the transfer of all the 
assets, and of his private estate, charged, to his co-defendants, 
Amy Coryell and George W. Forrest, but denies the motive 
imputed to him. 

George W. Forrest expressly admits the transfer to him of 
the assets, charged in the petition to have been transferred to 
him by Coryell, except the note of $125, but admits he receiv- 
ed a note for $79, corresponding in date, time of payment and 
parties, with the $125 note; denies that his motive was fraudu- 
lent, and gives it as his opinion, ‘‘ that the defendant, John R. 
Coryell, in his various transactions respecting said firm, was 
actuated by the fair and honest motive, so to use and employ 
the goods and effects of said firm, as to pay the greatest 
amount of the indebtedness of said firm, and release his per- 
sonal liability in the greatest degree, brought on him by the 
plaintiff, Harper, by the purchase of said goods.” He insists 
that he purchased the notes and accounts for a valid considera- 
tion, but does not state what the consideration was ; denies any 
knowledge of the fraudulent motives of Coryell, but does not 
deny his znformation, nor does he deny the facts from which 
the fraudulent motive is inferred. He attempts to justify 
Coryell’s conduct, on the ground of the alleged bad faith of 
Edmund Harper. The material allegations in the petition, not 
expressly admitted by the answer, are admitted by omitting to 
deny them. 

Amy Coryell does not deny the allegation that Ben. Harper 
held a deed from John R. Coryell, in the nature of a mortgage, 
on lots 12 and 18, in block 1, and lot 3, in block 2, in Tully, 
to secure a debt of $309, owing by John R. Coryell, and that 
said debt was paid out of the partnership effects, and that 
Ben., for that and no other consideration, at the instance of 
John R. Coryell, conveyed said lots to her, the said Amy ; but 
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says, that for the three lots bought of John R. Coryell, she 
paid him $400, and that she bought in good faith. 

At the October term, 1850, the plaintiffs, by leave of court, 
filed an amended and supplemental petition, by which, Hum- 
phrey M. Woodyard, administrator of said Edmund Harper, 
(who, in the mean time, had died,) as well as the creditors of 
the firm of Croughton, Coryell & Co., are made plaintiffs. 
The defendants were summoned to answer the amended peti- 
tion. Amy Coryell and George W. Forrest answered, but 
John R. Coryell did not. 

On the trial of the cause, at the May term, 1852, before 
the judge, sitting as a jury, the plaintiffs introduced George 
Pattee, a witness, who testified: ‘‘I knew Dr. Coryell, de- 
fendant, in January, 1850; he was then selling goods in the 
town of Tully, for Croughton, Coryell & Co. ;” the firm, by 
common reputation, consisted of Robert Croughton, John R. 
Coryell, and Edmund Harper. I know that Ben. Harper pur- 
chased the stock of goods early in January, 1850. I was in 
the store of Croughton, Coryell & Co., when Coryell offered to 
sell me a note on Ben. Harper for $2000, payable in twelve 
months, secured by mortgage on the pork house, which, as I 
understood, he then had, or was to get for the goods. He 
asked me what I would give for the note on Harper, and also 
for a note on Payne & Boulware, for $1000, and one he ex- 
pected to get on Daniel Liggon, for $500. I told himI would 
take them for twenty per cent. discount off the face of them ; 
he said he thought he could do better with Mr. Tate, but re- 
quested me to call the next day; ¢he goods were then in the 
house. He either said he had sold, or was about to sell them. 
Thad previously, on the same day, been applied to by Ben. 
Harper, to lend him (Ben. ) $800, to be used, as I understood, 
in the purchase of the goods. He said he had bought, or was 
about to buy, Coryell’s goods. I told him he could have the 
money, if he would take, as cash, a note for $100, which I 
held on Coryell. When I went home in the evening, I sent for 
Mr. Forrest, the defendant, told him of the offer, and asked 
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him if he would join me, and go halves in the purchase. I 
think I told him all that occurred between myself and Coryell, 
in regard to the purchase. He agreed to join me. I toldhimI 
was going away from home the next morning, to be gone several 
days, and that he (Forrest) must attend to it; that he must 
not discount it at less than twenty per cent. Forrest said 
‘no, we'll skin them if we can, and make something.”’ I did 
not leave next morning, asI expected, but went to Tully to 
see Ben. Harper, and was in Tully till four or five o’clock in 
the afternoon. The goods changed hands, or were removed 
from the store of Croughton, Coryell & Co. to that of Har- 
per, while I was there. Croughton was not there at the time 
the goods were removed; he had left that morning in compa- 
ny with Mr. Huner. In the conversation the evening before 
with Mr. Forrest, I told him to make the trade, but not to 
close it until my return. I told him Iwas fearful there was 
something wrong. I told him to see Mr. Woodyard, (a law- 
yer, ) and see if the mortgage on the pork house was right. 
I cautioned him a good deal to see if every thing was right. 
I am rather easily frightened anyhow. I did not see Mr. For- 
rest again before I left. The firm of C., C. & Co. had com- 
menced business tolerably late the preceding fall; they were 
selling at wholesale and retail, and, I thought, doing a good 
business. Forrest and Coryell were zntimate friends. For- 
rest lived some four or five miles from Tully, and was there 
frequently—from one to three times a week—and Coryell fre- 
quently at Forrest’s. Forrest was intimate with other men, 
and I have seen others there, as well as Coryell.”? On cross 
examination, witness said: ‘‘I don’t know of my own know- 
ledge whether Forrest bought the notes or not. The reason why 
I charged him not to close the contract until my return was, 
that I thought there might be some swindling in regard to 
the goods, but I do not recollect that I told Forrest this was 
my reason. I did not become a partner in the purchase of the 
notes. After my return, I had an interview with Mr. Forrest 
in regard to the purchase of the notes.” 
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The counsel for the defendants then asked the witness to 
state what was said between him and Mr. Forrest, in regard to 
the purchase, to which question and to the answering of the 
same the plaintiffs objected. Their objection was overruled by 
the court, and they excepted. The witness then said: ‘‘ When 
I came home, Forrest told me what he had done, and offered to 
let me into a share of the bargain. I refused, because he said 
he had taken the notes at ten per cent., and I was unwilling to 
have them at that rate ; they were not shaved deep enough.” 

The defendants then introduced Diedrich Huner, who testi- 
fied: ‘‘I was a clerk in the store of C., C. & Co. up to the 
day the goods were sold and delivered to Ben. Harper. C. 
B. Tate consulted me, and told me he intended to make Cor- 
yell an offer for the goods. Coryell also consulted me, and 
told me that Tate had made him an offer for the goods, the 
amount of which offer I don’t recollect, but think it was $4,500, 
a part of which was in cash-notes on persons whose names I 
do not recollect, and the amount of which notes I do not re- 
collect ; and that said cash-notes were on persons who would 
pay on demand, and were considered good as cash. Coryell 
also told me, at the same time, that Harper had made an offer, 
but I don’t recollect what the offer was. He and Coryell asked 
my advice as to which offer he had better accept. I advised 
him to accept Tate’s offer: I said to him if he wished to pocket 
the money, Tate’s offer was the best, if not, Harper’s offer was 
best, for by that, he would get more for the goods.”? To the 
introduction of. all this evidence, touching the propositions of 
Tate and Harper, and the conversations and consultations be- 
tween witness and Tate, and witness and Coryell, the plain- 
tiffs, by their counsel, objected, and their objection was over- 
ruled by the court, and the evidence given and the plaintiffs 
excepted. Witness then stated that Coryell had been talking 
to Tate and Harper, on the subject of a sale of the goods, for 
ten days before the sale to Harper ; that he did not know that 
any one, except Tate, Ben. Harper, Coryell and himself knew 
that Coryell contemplated a sale of the goods. Edmund Har- 
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per had gone to St. Louis, as he said, to purchase groceries to 
add to the stock, but the river had closed after he left. On the 
morning of the day the goods were transferred to Ben. Harper, 
I left Tully, in company with Dr. Croughton, for Monticello, 
distant about twelve miles. His business was to collect a debt 
at the latter place due to the firm. I said nothing to Crough- 
ton about the contemplated sale of the goods. On getting to 
Monticello, Croughton received a note from James A. Rich- 
ardson, the sheriff, and friend of Croughton, informing him of 
the sale to Harper, and of the fact that he (Croughton) had 
hardly left the town before commencement was made in remov- 
ing the goods. We went back, and the goods were then nearly 
all in the store of Ben. Harper. The invoice was made out at 
the store of Ben. Harper, after the removal of the goods. 
The sale produced a considerable sensation in the commu- 
nity. Ihave been engaged a number of years in the business 
of merchandizing, and do not recollect an instance in which 
goods were invoiced after they went into the possession of the 
vendee ; it is usual to invoice them before they are delivered.” 

Defendants then introduced evidence to prove that Edmund 
Harper, one of the partners, purchased all the goods in Phila- 
delphia ; that he had partnership funds for that purpose, 
amounting to $6000, and of that sum, he only paid out $2,- 
618 57; that he afterwards took of the means of the firm, in 
goods and money, $2,435, for none of which any account 
ever was rendered either to the firm or the creditors; that 
Croughton, the other partner, had, at Alexandria, $4,037 worth 
of the goods, no part of which has ever been accounted for 
either to the firm or any of its creditors ; that Coryell, the 
other partner, accounted for, in paying debts and expenses and 
losses of the firm, $1,088, and voluntarily conveyed to a trus- 
tee, for the use of the creditors of the firm, property at a 
nominal value of $4,500, together with the books of the firm, 
supposed to be worth $1000. This was all the evidence. The 
plaintiffs then asked the court to give the three following in- 
structions : 
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1. If it appear from the evidence that the notes, admitted by 
Forrest, in his answer, to have been received from John R. 
Coryell, were a part of the assets of the firm of Croughton, 
Coryell & Co., and that the same were transferred by Coryell to 
Forrest, with intent on the part of Coryell to defraud his part- 
ners or creditors, said transfer is void, and vests no title in 
Forrest in said assets, provided it shall further appear from 
the evidence that, at the time of said transfer, said Forrest had 
notice of the fraudulent design of Coryell, or had such infor- 
mation of the same, as would have put a man of ordinary pru- 
dence on enquiry. 

2. If it appear from the evidence, that the said notes were 
transferred by Coryell to Forrest, with intent to hinder, delay 
or defraud the creditors of said Coryell, and that Forrest ac- 
cepted the transfer, with notice of that intent, no title vested in 
Forrest, by reason of the transfer, as against the plaintiffs, 
and the court should find a verdict for the plaintiffs. 

3. If it appear from the evidence that the lots 12 and 13, in 
block 1, and lot 3, in block 2, in Tully, were conveyed by Ben. 
Harper to Amy Coryell, and that the consideration for said 
conveyance was paid out of the assets of the firm of C., C. & 
Co., in that case, the said Amy is but the trustee of the said 
firm and of the creditors of the firm, and said property ought 
to be decreed to the plaintiffs. 

The first two of which instructions were given, but the third 
was refused, and the plaintiffs excepted. 

The court then found a verdict for the defendants, and dis- 
missed plaintiffs’ action. 

1. From this statement of the case, it is clear that the court 
below committed error in finding for the defendants, and in 
dismissing this action. The answer of Coryell admits enough 
to authorize the court to decree against him. He admits the 
facts charged in the petition, but denies the fraudulent motive 
giving rise to the transaction. This is too flimsy an excuse to 
impose upon a court. 


Here is the fact of a mercantile firm, formed in the fall of 
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1849—goods purchased and brought to this state, divided out 
among the partners, and sales made so as to create the belief 
that the firm was doing a good business. All at once, in Jan~ 
uary, 1850, oné partner sells out the entire stock in his pos- 
session, without letting his partners know any thing about it, 
although one of them is, on the morning of the day the sale is 
made, in the village in which the business was carried on. So 
sudden was this sale, that it created a considerable sensation 
in the community. The partner thus selling, takes the notes 
payable to himself, receives the money, then sells the notes 
and accounts to the defendant, Forrest, and has conveyances 
of real estate made to his mother, the defendant, as part of 
the consideration of the goods thus sold. These goods are 
hurried with an unprecedented haste into the store or posses- 
sion of the purchaser, and then afterwards an invoice is made 
of them. The facts also justify the belief that the defendant, 
Forrest, knew of the design of Coryell, before he purchased 
the notes and accounts. 

The other defendant, Amy Coryell, should also be consider- 
ed as standing in the attitude of a trustee, so far as regards 
the real estate, conveyed to her by Harper, in payment for the 
goods purchased by him of Coryell. 

Why so suddenly- cease to carry on this business, just begun 
a few months before —in the mean time, too, doing what was 
said to be a fair business ? 

In looking into the answer, it seems that the defendant 
thought his partners were about to cheat and wrong their cre- 
ditors in Philadelphia, and he would sell out and save them, as 
far as he could. The plaintiffs think that the defendant, 
Coryell, was determined to cheat their creditors at Philadelphia, 
and so they commenced this suit to prevent it. At all events, 
the creditors, who had furnished these men with the goods, 
were in a fair way to be defrauded out of their just debts. 
This whole transaction is full of fraud, if we are to believe the 
parties to this action. The courts, when such a case presents 
itself, should not hesitate a moment to declare it fraudulent, 
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and, by their action, remedy the evil as far as they have the 
power. 

The judgment, in this case, of the court below, finding for 
the defendants, and dismissing the plaintiffs’ action, is errone- 
ous, and must be reversed; and such being the opinion of the 
other Judges, the same is reversed and remanded for further 
proceedings. 


Scuneer, Respondent, vs. Lemp, Appellant. 


1. It is error for a court to instruct a jury upon the weight and sufficiency of 
evidence. 
2. It is error to give contradictory instructions. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action brought by Schneer against Lemp for the 
value of services alleged to have been rendered as foreman of 
the defendant’s brewery. At the trial, the plaintiff offered 
evidence tending to show that he was at work in defendant’s 
brewery, as foreman, from March 27th, 1850, to August 12th, 
1851, and it was admitted that the wages claimed were rea- 
sonable. Plaintiff also offered evidence tending to show that, 
at the time he was employed, defendant was in partnership with 
one Kaegle, and that this partnership was dissolved before the 
end of the first year. Defendant offered evidence tending to 
show that plaintiff was originally hired by the year, and that 
he continued in Lemp’s employ after the dissolution of the 
partnership, under an express contract to serve by the year, at 
the annual salary of $500, and that plaintiff left defendant’s 
service on the 12th of August, 1851, before the completion of 
the year’s service, without any good cause, and against the will 
of the defendant. The following instructions were given for 
the plaintiff : 

1. If the jury believe from the evidence that plaintiff was 
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employed on or about the 27th of March, 1850, to work for 
an entire year at a stipulated price, in a brewery carried on by 
the defendant and some other person or persons in partnership 
with him, still they cannot infer that plaintiff worked under the 
same agreement for the second year, merely from the fact of 
his continuing to work on in the same brewery after the expira- 
tion of his first year, if the jury believe from the evidence, that 
before the commencement of the second year, said partnership 
was dissolved, and that said brewery was not, after said disso- 
lution, carried on by said partnership. 

2. The jury cannot find for defendant on the ground of 
there being any special contract for the second year. 

8. Unless the jury are satisfied from the evidence that, at 
the making of the agreement, plaintiff and defendant under- 
stood and agreed that plaintiff bound himself to remain in the 
employment of defendant during the space of an entire year, 
they cannot find for the defendant on the ground that the con- 
tract was for an entire year; and proof that he would be paid 
at the rate of so much per year, is not proof conclusive that 
he agreed to work for an entire year. 

4. If the jury believe from the evidence that the first hiring 
was made by plaintiff with defendant and another person, then 
defendant’s partner ; that said partner had ceased to be such 
by or before the expiration of the first year of plaintiff’s ser- 
vice, then no inference therefrom can be drawn as to the nature 
of the hiring, after the expiration of the said first year. 

5. If the jury believe from the evidence that Kaegle ceased 
to be a partner of Lemp by or before the expiration of plain- 
tiff’s year, then defendant is liable to plaintiff for the value of 
plaintiff’s services since the expiration of said year. 

6. The fact of hiring at a fixed price per year is not evidence 
of a hiring for an entire year, if it is the general custom, in 
making such contracts, to consider them binding only during 
the pleasure of the parties. 

On motion of defendant’s counsel, the court gave the fol- 
lowing instructions : 
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1. If the jury believe from the evidence that plaintiff was em- 
ployed in defendant’s brewery by the year, at $500 per year, 
and that plaintiff left defendant’s employ before the end of the 
year, voluntarily and without any just eause, they will find for 
the defendant, 


2. If the jury believe there was a hiring by the year at $500 
per year, then plaintiff is not entitled to recover any thing with- 
out showing a full performance on his part. 


8. If the jury believe from the evidence that plaintiff con- 
tracted to serve defendant as a brewer for one year, commenc- 
ing on the 27th March, 1850, and that after the expiration of 
this year plaintiff continued in defendant’s employ, then the 
presumption of law is, that there was a hiring for the second 
year on the same terms as the first. 


4. If the jury believe there was a contract, then the fact that 
the plaintiff was to be paid at the rate of $500 per year, is evi- 
dence that the term of service was by the year, and the burden 
of showing the contrary lies upon the plaintiff. 

5. Although the jury believe that the plaintiff was originally 
employed by Lemp & Co., yet, if the partnership was dissolv- 
ed before the end of the first year’s service, and plaintiff con- 
tinued with the remaining partner, then the presumption of law 
is, that plaintiff remained under the contract made with Lemp 
& Co., if any such was made, and the burden of showing the 
contrary lies upon the plaintiff. 

6. If the jury believe from the evidence that there .was a 
hiring of the plaintiff from year to year, at the annual salary 
of $500 per year, and that plaintiff entered upon the perform- 
ance of the second year’s service, and that the second year 
commenced on the 27th day of March, 1851, then plaintiff had 
no cause of action at the commencement of this suit. 

7. The burden of showing that plaintiff had just cause for 
leaving defendant’s employ before the end of the second year 
lies upon the plaintiff, and the claim of and refusal of higher 
wages is not such just cause. 
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The giving of erroneous and contradictory instructions is 
assigned for error. 

M. & S. 4. Holmes, for appellant. 

C. Harding, jr., for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The law commissioner, in the first, third and fourth in- 
structions given for the plaintiff, undertook to direct them as 
to the effect they were to give the evidence upon the finding of 
the particular facts. As an instance, he tells them that if the 
plaintiff contracted to work for the defendant and his partner 
in their brewery for a year at a stipulated price, they cannot 
infer that he worked under the same agreement for the second 
year, merely from the fact that he continued to work in the 
brewery after the expiration of the first year, if in the mean- 
time the partnership of the defendant was dissolved. The ques- 
tion of fact was before the jury, whether the service rendered by 
plaintiff to defendant was under an agreement to work by the 
year for a fixed price, and the circumstances referred to in the 
instruction might well have satisfied the jury of the existence 
of such agreement for the second year. It was the sufficiency 
of the evidence to establish a fact upon which he was instruct- 
ing the jury, not upon a question of law. In the fifth instruc- 
tion for plaintiff, he tells the jury that the defendant is liable 
to the plaintiff in this action for his services after the expira- 
tion of the first year, if the partnership in which the defendant 
was engaged was dissolved. This liability is declared as ex- 
isting, notwithstanding any agreement that may have been made 
between the parties for service to be rendered by plaintiff for 
an entire year, before he should receive any part of the com- 
pensation agreed upon. The sixth instruction given for the 
plaintiff alludes to a general custom as sufficient to control the 
effect of the evidence given to prove a hiring for an entire year, 
when there was no proof of any general custom. 

2. In the present case, the law commissioner seems to have 
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thought that he was acting with becoming fairness and impar- 
tiality, when he gave all the instructions asked by both parties 
involving the opposite sides of the same question of law. 
This will appear by comparing the instructions given on both 
sides. It is to be regretted that such a course should be pur- 
sued. Let him give such instructions only as are consistent 
with his own opinions of the law, and then, at least, he will not 
expose both parties to the danger of a reversal, whichever way 
the trial may result. 

As he has given wrong instructions for the plaintiff, the 
judgment will be reversed and the cause remanded, with the 
concurrence of the other judges. 


Lackey, Respondent, vs. ScHREIBER, Appellant. 


1. Loose memorandums made by a book-keeper, not in the course of his em- 
ployment, are not admissible in evidence against his principal. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action brought by the respondent, for services 
rendered as agent in collecting rents. The appellant, in his 
answer, denied the correctness of the account sued upon, and 
filed an off-set. At the trial, the respondent offered in evi- 
dence two loose memorandums, without signature, marked A. 
and C., proved to be in the handwriting of Gross, the book- 
keeper of the appellant, and purporting to show the amount of 
rents collected by the respondent, and the commissions on the 
same due him. These papers were admitted in evidence, with- 
out further proof touching them, to which the appellant ex- 
cepted. The appellant afterwards called Gross as a witness, 
who testified that he drew off the papers from respondent’s own 
books, the latter calling off the items, and that they were not 
intended as a true statement of the accounts between the par- 
ties. The cause was tried by the court, sitting as a jury, and 
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there was a verdict for the respondent, from which this appeal 
is taken. 

C. Harding, for appellant. The court below erred in admit- 
ting papers marked A. and C. in evidence. 1. They were not 
intended as a true statement of the accounts between the par- 
ties. 2. They were not shown to be made by Gross while in 
the discharge of a duty within the scope of his employment as 
book-keeper. Story’s Ag. §134, e¢ seg. 1 Greenl. Ev. §113. 
3. They are on their face unintelligible, and are evidently 
mere random calculations. 

Henry M. Hart, for respondent. The papers A. and C., 
having been proved to be in the handwriting of the agent 
and book-keeper of the appellant, were properly admitted. 
There is sufficient evidence without them to sustain the judg- 
ment. 


-GamBLE, Judge, delivered the opinion of the court. 


1. The papers, to the admission of which the defendant ob- 
jected, and which are mentioned in the statement as marked A. 
and C., were admitted as evidence for the plaintiff, on the mere 
proof that they were in the handwriting of one Gross, a clerk 
of the defendant, who was present at the trial, and was subse- 
quently examined as a witness. These papers are not, nor is 
either of them, in the form of an account kept by Schreiber, 
the defendant, against Lackey. That marked A. purports by 
its caption to be an account against Schreiber, and ends with 
loose, unintelligible figures and calculations, which show it to 
be no regular account between any parties. The paper marked 
C. is still farther from the form of an account. It is but a 
memorandum, signed by no person, and certainly not purport- 
ing to be taken from any book. ‘These papers could only have 
been admitted, because they were proved to be in the hand- 
writing and figures of Schreiber’s book-keeper, but such 
papers should not have been admitted upon that proof, be- 
cause they were not papers which, as the book-keeper of 
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Schreiber, he would have made in the course of his employ- 
ment. The judgment is reversed and the cause remanded for 
further proceedings, the other Judges concurring. 


Smitu, Respondent, vs. Brrvker & Rippry, Appellants. 


1. A person who receives an absolute assignment of a lease is liable for the 
rent, whether he enters into possession or not. 


Appeol from St. Louis Court of Common Pleas. 


R. M. Field, for appellants, relied upon McKee v. Angel- 
rodt, 16 Mo. Rep. 
_ C. C. Whittelsey, for respondent. In this case, the assign- 
ment of the lease was absolute, and in that differs from Mc- 


Kee vy. Angelrodt. The following authorities are relied upon. 
Eaton vy. Jaques, 2 Doug. Rep. 453. Walker v. Reeves, 
ib. 461. Astor v. Miller, 2 Paige’s Ch. R. 68. Astor v. 
Hoyt, 5 Wend. 608, 614. Williams v. Bosanquet, 1 Brod. 
& Bing. 238. Burton v. Barclay, 7 Bing. 745. Pilhking- 
ton v. Shaller, 2 Vern. Rep. 874. Sparkes v. Smith, ib. 
275. 1 Vesey, jr. 235. 2 Platt on Leases, 432. 


RyLanD, Judge, delivered the opinion of the court. 


Brinker was lessee under Smith of a tenement, reserving a 
certain rent. This rent Brinker covenanted to pay quarterly. 
Brinker took possession under the lease. Rippey, having a 
judgment against Brinker, had the estate and interest of Brin- 
ker in the leased premises sold by the sheriff, under execution, 
and bought it in himself and took a deed. The rents not be- 
ing paid, Smith brought suit in ejectment against Brinker and 
Rippey, and in the same suit, claimed against Rippey the 
amount of rent accruing after his purchase of the premises 
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under execution, and against Brinker, the whole rent. To this 
suit Rippey answered, setting up.as a defence, that he had 
never entered into possession, and that Brinker, who was in 
possession, had never attorned to him. The court, on plain- 
tiff’s motion, struck out this answer, and, giving judgment for 
the plaintiff, Rippey brings his appeal to this court. 

1. The appellants’ counsel relies, for reversing the judgment 
of the court below, on the case of McKee v. Angelrodt, deci- 
ded by this court at its last term. In that case, the lease was 
assigned by way of mortgage ; ‘‘it was a mere security for 
the payment of money ; the assignees never took possession ; 
it never entered into the heads of the assignees that the mort- 
gage to them, in order to secure the money due to them, made 
them liable to pay the rent for the lease. We therefore hold, 
that possession in the assignee is necessary, in order to create a 
liability to pay rent; that the assignee must be in a situation 
to receive the benefits, before he can be made to suffer the bur- 
den. Possession is the mother of his liability.” Such is the 
language of this court in that case. 

The present case differs widely from that. Here, one of 
these defendants proceeds against the other to have his interest 
in property held under a lease, sold by the sheriff under 
execution, and becomes the purchaser, thereby acquiring all 
the estate and interest that the original lessee had. This pur- 
chase was not like the taking of a mortgage of the lease by 
way of security, but it was so far the payment of the debt. 
Now if the purchaser suffered the original lessee to remain in 
possession, it was his own voluntary act. The owner is enti- 
tled to pursue one or both for the rent ; and after the sale un- 
der execution, we think the purchaser liable for the after accru- 
ing rent, whether he had possession actually or not. We will 
not carry the doctrine of McKee v. ngelrodt any further, 
than it is there laid down. That was a mere security. There 
was not an absolute assignment of the lease, but a mortgage of 
it; and before the mortgagee becomes in such a case liable for 
rent, he must have possession ; he must receive the benefits 
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before he should be made to bear the burden. The judgment 
of the court below, then, was proper, and the same is hereby, 
with the concurrence of the other Judges, affirmed. 


LINDELL et al., Respondents, vs. Brant, Appellant. 





1. Where several persons agree, in writing, to contribute towards the defence 
of a suit, and the proportion of one, who fails to comply with his agree- 
ment, is paid by the others, pro rata, they cannot maintain a joint action 
against him to recover it back. 


Appeal from St. Louis Court of Common Pleas. 








Lindell, Walker, Robbins and others agreed with Brant, in 
writing, not under seal, to unite in the defence of suits brought 
to recover a tract of land known as the Clamorgan arpent, and 
to contribute towards the defence, in proportion to the value of 
their several interests in the land. The parties to this agree- 
ment appointed a committee to employ counsel and conduct the 
defence. Anassessment was made against each of the parties 
interested. Brant refused to pay his assessment on account of 
alleged errors, whereupon, the committee (who were the plain- 
tiffs) severally, at different times, and in equal proportions, 
paid it, and then joined in this suit to recover the money back. 
The suit was commenced before the introduction of the new 
system of practice, and the form of action adopted was as- 
sumpsit for money paid by plaintiffs to defendant’s use. The 
court below refused to instruct the jury that a joint action could 
not be maintained. 

T. T. Gantt, for appellant, in support of the position that 
a joint action could not be maintained, cited, 2 T. R. 282. 38 
B. & P. 235. Doremus v. Selden, 19 J. R. 218. Gould v. 
Gould, 8 Cow. 168. Graham v. Green, 4 Haywood’s Rep. 
188. Hatch & Clapp v. Brooks, 2 Mass. Rep. 298. 1 
Chitty on Pl. 11. 
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Edward Bates, for respondent, cited, 1 Ch. Pl. 8-5. 4 
Pick. 283. 2 Hall’s Rep. 211. 1 Bibb’s Rep. 97. Wright 
v. Post, 3 Conn. Rep. 142. 


RyLanD, Judge, delivered the opinion of the court. 


1. From the statement herein, the only question is, the right 
of these plaintiffs to maintain this joint action against the de- 
fendant. In the opinion of this court, these plaintiffs cannot 
join to maintain an action upon the above facts against the 
defendant. Each one must sue in his own name for the amount 
paid by him for Brant, and which Brant should repay to him. 
We are not to judge for the defendant, whether it will be more 
to his benefit and advantage to pay what he owes to these plain- 
tiffs with the costs of one judgment only against him for the 
entire sum, which he owes in various distinct sums to each 
one of them separately. We must look to the law for our 
guide, and we are not permitted to use our own notions of what 
would be right and proper in such a case, but respond as the 
the law only. 

In the case of Brand & Herbert v. Boulcott, 3 Bos. & Pull. 
235, it was held, that where A. B. and C. being appointed as- 
signees under a commission of bankruptcy, and having acted as 
such, A. and B. paid each half his bill to the solicitor, they 
could not maintain a joint action against C. for his proportion 
of the money, but must each bring a separate action. In the 
case of Graham v. Robertson, 2 T. R. 283, the plaintiffs, 
together with A. and B., being owners of one ship, and the 
defendant owner of another, a prize was taken, condemned 
and shared by agreement between them; afterwards the sen- 
tence of condemnation was reversed, and restitution awarded 
with costs, which was paid solely by the plaintiffs, A. and B. 
having, in the mean time, become bankrupts ; it was held, that 
an action could not be brought by the plaintiffs alone for the 
moiety of the restitution money and of the costs, because it 
was either a partnership transaction, where A. and B. ought to 
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before he should be made to bear the burden. The judgment 
of the court below, then, was proper, and the same is hereby, 
with the concurrence of the other Judges, affirmed. 


LINDELL et al., Respondents, vs. Brant, Appellant. 


1. Where several persons agree, in writing, to contribute towards the defence 
of a suit, and the proportion of one, who fails to comply with his agree- 
ment, is paid by the others, pro rata, they cannot maintain a joint action 
against him to recover it back. 


Appeal from St. Louis Court of Common Pleas. 


Lindell, Walker, Robbins and others agreed with Brant, in 
writing, not under seal, to unite in the defence of suits brought 
to recover a tract of land known as the Clamorgan arpent, and 
to contribute towards the defence, in proportion to the value of 
their several interests in the land. The parties to this agree- 
ment appointed a committee to employ counsel and conduct the 
defence. Anassessment was made against each of the parties 
interested. Brant refused to pay his assessment on account of 
alleged errors, whereupon, the committee (who were the plain- 
tiffs) severally, at different times, and in equal proportions, 
paid it, and then joined in this suit to recover the money back. 
The suit was commenced before the introduction of the new 
system of practice, and the form of action adopted was as- 
sumpsit for money paid by plaintiffs to defendant’s use. The 
court below refused to instruct the jury that a joint action could 
not be maintained. 

T. T. Gantt, for appellant, in support of the position that 
a joint action could not be maintained, cited, 2 T. R. 282. 38 
B. & P. 235. Doremus v. Selden, 19 J. R. 218. Gould v. 
Gould, 8 Cow. 168. Graham v. Green, 4 Haywood’s Rep. 
188. Hatch & Clapp v. Brooks, 2 Mass. Rep. 293. 1 
Chitty on Pl. 11. 
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Edward Bates, for respondent, cited, 1 Ch. Pl. 3-5. 4 
Pick. 283. 2 Hall’s Rep. 211. 1 Bibb’s Rep. 97. Wright 
v. Post, 8 Conn. Rep. 142. 


RYLAND, Judge, delivered the opinion of the court. 


1. From the statement herein, the only question is, the right 
of these plaintiffs to maintain this joint action against the de- 
fendant. In the opinion of this court, these plaintiffs cannot 
join to maintain an action upon the above facts against the 
defendant. Each one must sue in his own name for the amount 
paid by him for Brant, and which Brant should repay to him. 
We are not to judge for the defendant, whether it will be more 
to his benefit and advantage to pay what he owes to these plain- 
tiffs with the costs of one judgment only against him for the 
entire sum, which he owes in various distinct sums to each 
one of them separately. We must look to the law for our 
guide, and we are not permitted to use our own notions of what 
would be right and proper in such a case, but respond as the 
the law only. 

In the case of Brand & Herbert v. Boulcott, 3 Bos. & Pull. 
235, it was held, that where A. B. and C. being appointed as- 
signees under a commission of bankruptcy, and having acted as 
such, A. and B. paid each half his bill to the solicitor, they 
could not maintain a joint action against C. for his proportion 
of the money, but must each bring a separate action. In the 
case of Graham v. Robertson, 2 T. R. 283, the plaintiffs, 
together with A. and B., being owners of one ship, and the 
defendant owner of another, a prize was taken, condemned 
and shared by agreement between them ; afterwards the sen- 
tence of condemnation was reversed, and restitution awarded 
with costs, which was paid solely by the plaintiffs, A. and B. 
having, in the mean time, become bankrupts ; it was held, that 
an action could not be brought by the plaintiffs alone for the 
moiety of the restitution money and of the costs, because it 
was either a partnership transaction, where A. and B. ought to 
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be joined, or not, where separate actions should be brought by 
each of the persons paying. See also, 5 East. 227. 

The case of Gould vy. Gould, in 8 Cowen, 168, was an ac- 
tion of assumpsit for money paid. It was held, that joint 
sureties, paying money for their principal, should yet sue him 
severally for the money paid. B. and G. were sureties. B. 
died and his executor was a partner of G. in business, and the 
two partners paid the debt of the principal out of their joint 
funds as partners ; it was yet held that they should sever in their 
action against the principal. It was said by Savage, C. J., 
‘¢ the payment of the joint funds, in a matter without the part- 
nership, operates as a severance of those funds, pro tanto, 
according to the interest of the parties who pay. It is so far 
an appropriation of the joint funds to an individual purpose. 
It is nothing to the defendant whether the funds, out of which his 
debt is paid, be joint between his sureties or several with each. 
That is the concern only of those who own the fund. True, 
where a duty arises to two persons, as partners, the law will 
imply a promise to both jointly ; but the mistake in this case 
is, in supposing that, because the plaintiff and D. Banks, the 
younger, were partners as book-sellers, they were, therefore, 
so in the business of being sureties. So far from this, they 
were not even joint sureties; but one was the executor of a 
joint surety. It is doubtful whether even two joint sureties can 
so shape a payment as to give themselves a joint claim. This 
was reluctantly allowed upon the peculiar circumstances, in 
Osborne v. Harper, 5 Kast. 225, but it was denied in Kelby 
v. Steel, 5 Esp. Rep. 194, although the payment and receipt 
given for payment were joint and in form as from two part- 
ners.”” The case at bar differs from the case cited from 8 Conn. 
Rep. 142. That case was founded, not alone on the joint 
consideration but on a jaint promise. It was admitted in 
that case, that the defendant promised the plaintiffs, if they 
would defend the suit which Job and Benj. Wright might bring 
against them, he would pay his proportionable share of the ex- 
pense attending the defence. The court said that the plaintiff 
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in that case proved both a joint consideration and a joint 
promise. 

In the case of Smith v. Harrow, 1 Bibb, 97, the objec- 
tions taken to the improper joinder of parties were not made 
in time by the proper person. The court remarked, ‘‘ that it 
is not called to decide what effect the objections now under 
consideration ought to have if they had been made by Hays. 
The bill as to him has been taken as confessed, and as to 
Smith, who is the only appellant, it has not been suggested, 
nor can it be conceived that he can be injured by the complain- 
ants having united in the suit, so far as they claim under 
Hays.” 

The authorities cited by the plaintiffs’ counsel do not over- 
rule those cited and remarked upon above. 

In this case, there is no express promise to pay these plain- 
tiffs what they have paid for Brant. Nor was there any joint 
fund out of which the money was paid by them for Brant. 
Each one paid what the proportionable share of the liability on 
him amounted to, in consequence of Brant’s refusing to pay 
his portion. There is no joint consideration—no joint promise. 
Then each one must sue separately to recover the amount paid 
by him for Brant. There was error, therefore, in the court 
below, in refusing to declare the law as prayed for in the in- 
structions asked by defendant. 

The judgment must be reversed and the cause remanded, 
Judge Scott concurring ; Judge Gamble not sitting. 








LABEAUME, TO USE OF CHOUTEAU, Appellant, vs. SWEENEY, 
Respondent. 






1. One joint obligor in a forthcoming bond, who has been compelled to pay 
the whole amount of a judgment on the bond, may maintain an action for 4 
contribution against his co-obligor. i 

2. Where a surety in a bond was indemnified by a stranger, to whom, on pay- 

ment of the indemnity, he assigned his recourse against the principal, it wae 
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held, that the liability of the principal was not extinguished by the payment 
of the indemnity, but the assignee, in the name of the assignor, may recover 
against him. In such a case, the rights of the assignee will not be affected 
by the statement of the assignor, at the time of the assignment, that he did 
not think he had any recourse against the principal. 

3. Where an action is brought in the name of an assignor, by the assignee or 
person beneficially interested, the defendant cannot avail himself of the 
plaintiff’s want of interest. 


“Appeal from St. Louis Court of Common Pleas. 


Josiah Spalding, for appellant. The court below erred in 
assuming that a stranger, who indemnifies the surety in a bond, 
cannot, as assignee of the surety, recover against the princi- 
pal. Payment of the debt by Chouteau did not extinguish the 
liability of Sweeney on the bond, and Chouteau, by the assign- 
ment, succeeded to all the rights of Labeaume against him. 
2 Greenl. R. 341. 8J.R. 249. 1 Wash. C. C0. R. 278. 3 
Met. 169. 2 Barr, 278. A security taking indemnity may, 
if obliged to pay the debt, maintain an action on the implied 
promise against the principal. 4 Pick. 444. A written con- 
tract precludes all oral explanation. 

Glover § Campbell, for same. The respondent cannot 
avail himself of the defence that Chouteau, before the com- 
mencement of this suit, had paid Labeaume all the money that 
he had paid as surety of Sweeney. A defendant will not be 
permitted to defeat a suit against him by setting up a want of 
interest in the nominal plaintiff. 11J.R. 488. The respon- 
dent owes the amount of the judgment to some person, and it 
makes no difference to him who gets it, provided he is protect- 
ed against other suits. It will not be contended that, after a 
recovery in this suit, he would be liable to any one else. When 
Labeaume paid the judgment, he had a cause of action against 
Sweeney. He can recover on it unless it has been paid or lost. 
It is said that Chouteau has paid it. But Chouteau was pay- 
ing his own debt, not Sweeney’s, and besides, it could not 
amount to a payment in law, unless made with the privity or 
consent of Sweeney. 
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Leslie & Barrets and Lord, for respondent. 1. As be- 
tween Labeaume and Sweeney, there was no agreement for 
contribution in the bond, and none is implied by law. Contri- 
bution can only be enforced in cases of joint indebtedness, and 
there was no indebtedness, in the strict sense of the term, crea- 
ted by the execution of this bond. 2. Sweeney was only a 
formal principal in the bond; in fact, he was security. There- 
fore, the payment by Labeaume created no assumpsit against 
Sweeney, and he had nothing to assign. 38. Labeaume testi- 
fies that he had no recourse on Sweeney, and that he told 
Chouteau so, at the time of the assignment. 4. An assign- 
ment is of no legal effect unless there is not only an assigna- 
ble interest, but a clear intention to create some pecuniary 
interest for the benefit of the assignee. 5. The indemnifica- 
tion to Labeaume was in law an indemnification to Sweeney. 
Labeaume, having been reimbursed by Chouteau, has nothing 
to complain of against Sweeney. 


Scorr, Judge, delivered the opinion of the court. 


This was an action of assumpsit by attachment begun in the 
St. Louis Court of Common Pleas, by the appellant against 
the respondent, in which there was a judgment for the respon- 
dent. It appears that a suit by attachment was instituted 
against Henry L. Kinney. ‘The process in this action was 
levied on a steamboat called the Frontier. In order to release 
the boat from the attachment, Hugh J. Sweeney, the respon- 
dent, as principal, and Theodore Labeaume, as his security, 
entered into the usual bond to the sheriff. The boat not hav- 
ing been delivered pursuant to the condition of the bond, suit 
was brought upon it, and a judgment was recovered against 
Sweeney and Labeaume. This judgment was satisfied by La- 
beaume. After the execution of the bond by Sweeney and 
Labeaume, the Frontier made a trip and returned to St. Louis, 
having changed owners. Labeaume went to the owners and 
informed them that the boat should not be removed, unless he 
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was indemnified against the liability incurred by reason of his 
having become surety in the attachment bond. Henry Chou- 
teau then agreed to indemnify Labeaume, and executed his ob- 
ligation accordingly. In pursuance to this undertaking, Chou- 
teau paid the money to Labeaume, which he had been compell- 
ed to pay by reason of his suretyship in the bond executed by 
him together with Sweeney, and took an assignment, in writing, 
of the claim of Labeaume against Sweeney. This suit is 
brought to recover the money thus paid by Chouteau. 
Theodore Labeaume was introduced as a witness without ob- 
jection, and testified that, at the time of the beginning of the 
suit against Kinney, Sweeney was master of the boat, Frontier, 
and confirmed the statement above made, in relation to the man- 
ner in which Chouteau became interested in this transaction ; 
that he acted for himself and Sweeney, who had no interest in 
the boat, so far as he knew. He did not know the motives 
which induced Chouteau to indemnify him. The boat dealt 
with Chouteau after this; previously she had dealt with the 
witness. There was no agreement between witness and Swee- 
ney, at the time they entered into the attachment bond. Chou- 
teau took a bond of indemnity against the liability incurred by 
indemnifying Labeaume. A bond of indemnity was prepared 
by Chouteau for witness, which witness would not receive, but 
wrote one himself, which was executed by Chouteau. He al- 
ways thought that both of these bonds were an indemnity to 
Sweeney, as well as to himself. Chouteau refused to pay wit- 
ness his indemnity, unless he would assign to him his recourse 
against Sweeney. Witness told Chouteau he did not claim any 
thing of Sweeney, and thought he had no recourse against him, 
but Chouteau insisting, he, to avoid a law suit, made the as- 
signment to Chouteau, telling him, at the same time, that he 
did not believe that he had any recourse against Sweeney. 
Witness was impressed with the belief that the bond of indem- 
nity executed by Chouteau, was for Sweeney’s benefit as well 
as his own, but upon examining it, found that it did not indem- 
nify Sweeney. | 
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L. A. Labeaume saw the bond of indemnity prepared by 
Chouteau for his brother, which he refused, and was strongly 
impressed with the belief that it contained the name of Sweeney 
as one of the indemnified. 

1. On the facts of this case, the proposition cannot be main- 
tained that there was no relation between Labeaume and Swee- 
ney which created a liability against the one, for the benefit of 
the other, in the event of his paying the entire joint debt. The 
rule is, that there is no contribution among wrong doers, but in 
matters of contract, wherever there is a joint undertaking as 
principals or sureties, there is a promise for contribution raised 
by implication of law, in favor of him who pays the entire 
debt against his joint obligor. So, if Labeaume and Sweeney 
were mere joint sureties, and one paid the entire debt, he would 
be entitled to contribution for one half of it against the other, 
should the principal be unable to pay. 

2. The only difficulty in this case arises from the testimony 
of Labeaume; but this difficulty is more apparent than real. 
We must presume that Chouteau, when he indemnified La- 
beaume, was aware of the position he occupied in relation to 
the transaction. The assignment he received from Labeaume 
is made to recite the fact, that he (Labeaume) became securi- 
ty for Sweeney. Then Chouteau was justified in looking at 
the face of the bond, in order to ascertain the nature of the 
liability he incurred in indemnifying Labeaume. Now, could 
parol evidence vary the face of the instrument, it is evident 
that the declarations of Labeaume are mere opinions as to the 
law. He says he told Chouteau that he had no recourse against 
Sweeney. In that he was evidently mistaken, for, having paid 
the entire debt, whether he and Sweeney were principals or 
sureties, he was entitled to contribution from Sweeney. He 
could make him pay one half of the debt. The bond, on the 
face of it, shows that Sweeney was principal and Labeaume the 
surety. There is no intimation that there was any fraud in 
obtaining the indemnity from Chouteau, which led to the omis- 
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sion of the name of Sweeney. Labeaume, who now seems to 

be anxious to exonerate Sweeney from liability, drew the bond 
himself, after having refused one offered by Chouteau. As 

Sweeney’s name is not mentioned in this bond, it would seem 
that, at the time of taking the indemnity, there was no thought 

of relieving Sweeney from the consequences of his undertak- 

ing. So, this concern for Sweeney only arises after he has 

received the entire indemnity from Chouteau, and, conscious of 
his own security, he is willing to relieve Sweeney, if he can, 

by lip'service. Viewing the transaction in the light in which 
he did, it would have appeared much better, if he had only 
taken from Chouteau one half of the debt due on the attach- 

ment bond. In the case of Sluby v. Champlin, 4 J. R. 461, 

it was held that, if a person becomes surety for another as im- 

porter of goods, but a third person is the real owner of the. 
goods, and the surety pays the bond, he may maintain assump- 

sit against his co-obligor. In Zom v. Goodrich, 2 J. R. 

221, Judge Kent says, ‘‘ we can only look to the principal and 
surety in the bond and to the obligations resulting from that 
relation.” 

3. The liability of Sweeney being established, as he does not 
pretend to have paid the debt, he cannot object that Labeaume 
has no interest in this suit. Where an action is brought in the 
name of an assignor by the assignee or person beneficially in- 
terested, the defendant cannot avail himself of the plaintiff’s 
want of interest. Raymond vy. Johnson, 11 J. R. 487. 

The other Judges concurring, the judgment will be reversed 
and the cause remanded. 


—_—~<~-36-e-o—— 


Crouse, Respondent, vs. Macurrz, Appellant. 


1. Under the new ode, where the trial is by the court sitting as a jury, it is 


improper practice to ask instructions, and a judgment will not be reversed 
for a refusal to grant them. 





OCTOBER TERM, 1852. 





Ladue v. Spalding. 





Appeal from St. Louis Law Commissioner’s Court. 


7’. B. Hudson, for appellant. 
Blennerhassett § Shreve, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


This is an appeal from the law commissioner. The trial 
was by the court without a jury. After the evidence was clos- 
ed, the parties asked instructions, some of which were given and 
others refused, and a general verdict was found for the plain- 
tiff, on which judgment was rendered. 

1. It has been said in the decisions given since the adoption 
of the code of practice, that when the court is trying the facts 
without a jury, there is no use in declaring the law upon a hy- 
pothetical state of facts, as the court is required to find the 
facts specially, and that such instructions would not be regard- 
ed as a ground for reversing the judgment. 

It has also been decided that, when the court tried the facts, 
and instead of finding them specially, as required by the code, 
finds a general verdict, and no objection is made in the court 
below to that mode of proceeding, the judgment will be affirm- 
ed. Such is the present case, and while it appears that the 
views of the law commissioner upon legal questions before 
him were entirely incorrect, the questions are not so saved 
upon the record, that this court can reach them. The judg- 
ment, with the concurrence of the other Judges, is affirmed. 


LapvE, Appellant, vs. Spanpine, Respondent. 


1. A mandamus is served by delivering the writ to the person to whom it is 
directed; and he makes his return to it. It is no service of the writ for the 
officer to offer to read it, and then keep it, and make his return upon it, as he 
would upon a summons. 
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2. A judgment of the St. Louis law commissioner, refusing to make an 
ordér on a justice of the peace, is not such a judgment as an appeal to 
the Supreme Court can be taken from. 

3. The superintending control over justices of the peace, given by the state 
constitution to the Circuit Court, is not interfered with by the power con- 
ferred on the St. Louis law commissioner. 


Appeal from St. Louis Law Commissioner’s Court. 


. P. 4. Ladue, in proper person. 
H. NM. Hart, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


Ladue filed a petition before the law commissioner, alleging 
that he had been sued by one Chase, before Spalding, a justice 
of the peace, in an action for the delivery of personal proper- 
ty ; that the jury had found a verdict against him, but had 
failed to find the value of the property ; that he had moved the 
justice to order an enquiry to ascertain the value of the prop- 
erty, which motion the justice overruled ; therefore he prayed 
the law commissioner to make an order on the justice requiring 
him to have such enquiry made. The petition further states, 
that divers witnesses had charged fees in the case who were not 
entitled to claim fees, and that the petitioner had moved the 
justice to retax the costs, which the justice refused, and the 
petitioner prays the law commissioner to make an order on the 
justice to retax the costs, and to refrain from issuing execution 
to collect the costs ; and to grant such other and further relief 
as justice may require. The law commissioner issues a writ 
of alternative mandamus to the justice, commanding him to 
do all the things mentioned in the petition or show cause. 
This writ, instead of being left to the justice to be returned by 
him, was taken to the justice by a constable, who returns that 
he offered to read it to the justice. The next entry is, that the 
justice came before the commissioner and demurred to the peti- 
tion, and it appears that the commissioner sustained this de- 
murrer. 


‘ 
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1. To reduce the case to any thing like form, we must first 
consider the writ of the law commissioner as not served on 
the justice. A mandamus is served by delivering the writ to 
the person or officer to whom it is directed, and he makes his 
return to it. The constable offering to read the writ to the 
justice, and then keeping it and making his return upon it, 
as he would do on a summons, was no service of the man- 
damus. | 

2. The demurrer of the justice to the petition, when he was 
not served with the writ, is to be considered as equivalent to a 
motion on his part to quash the proceeding ; and the judgment 
of the commissioner, sustaining the demurrer and dismissing 
the whole proceeding, was a judgment equivalent to a refusal of 
the order which the petitioner asked the commissioner to make, 
This proceeding was designed to call into exercise the super- 
intending control which the statute confers upon the law 
commissioner over justices of the peace, and the judgment 
which he rendered in refusing the order, or, (in the form in 
which it was given, ) sustaining the demurrer of the justice to 
the applicant’s petition, is not such a judgment in a cause as 
ean be brought to this court by appeal. It is not a judgment 
in any cause. 

3. The constitution has vested the Circuit Court with a su- 
perintending control over justices of the peace, which is not 
diminished by the power conferred upon the law commissioner, 
and that court is one in which such powets are familiarly exer- 
cised, and the proceedings are well understood. Let the appeal 
be dismissed, with the concurrence of all the Judges. 


—~+20oo—— 


Netson, Plaintiff in Error, vs. Gozset, Defendant in Error.. 


1. A purehaser at a tax sale, under city ordinances, takes no title, unless due 
notice has been given of the sale, as prescribed in the ordinances. 

2. No presumption is made in favor of tax titles under city ordinances. A 
party relying upon such a title must show a strict compliance with all the 
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prerequisites. Thus, where the assessor or other city officers are required 
to return and publish a description of the property, and the name of the 
owner, and their description is erroneous or incomplete, no title will pass 
to the purchaser. 


Error to St. Louis Circuit Court. 


Fodd & Krum, for plaintiff in error. 1. Under its char- 
ters of 1839 and 1841, the city had power to levy the tax, and 
to sell for the non-payment of it. 2. All the proceedings were 
regular, and in substantial conformity with the provisions of 
the charter and ordinances. It is said that the assessor, in his 
return, did not mention the streets which bounded the proper- 
ty, nor the name of the owner, as he was required to do by 
section six of the ordinance, approved March 28, 1835.. To 
this it may be answered, that the ordinance is merely directory, 
and the assessment and return are in substantial compliance 
with it. The object being to have a description of the proper- 
ty, certainty to a common intent is all that was contemplated 
or is required. By the description given, the property can 
easily be located. Again, it is said there was no notice by the 
comptroller of the sale of the forfeited lots, made July 15, 
1846. This raises the question what is meant by the words 
‘Cin manner and form,” &c., in the postponing ordinance. 
Notice having been duly given, and a day fixed for the sale 
before that ordinance was passed, the day of sale was merely 
postponed, just as a sheriff would postpone an execution sale. 
The ‘‘ manner and form” of the sale was by public outcry, 
&c. It should be borne in mind that the lot was then the prop- 
erty of the city by forfeiture, and the reason for notice did not 
exist. 

F. M. Haight, for defendant in erroy. To pass land by a 
sale for taxes, all the prerequisites must be strictly complied 
with, and in this case they were not. 1. The assessment does 
not describe the property, as the ordinance required. No 
streets are mentioned. 2. The name of the owner is wrongly 
stated in the assessment. 38. No notice was given of the post- 
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poned sale, as the ordinance prescribed. 4. By the ordinance, 
the city could only purchase the property at auction in the ab- 
sence of other purchasers. It does not appear in this case that 
there was any necessity for a purchase by the city, nor for 
what sum she purchased, or that she paid any thing. 5. The 
defect, however, which must certainly be fatal, is the misde- 
scription of the premises and defectiveness of the deeds. 


RyLanp, Judge, delivered the opinion of the court. 


This was a suit brought by Nelson to recover a lot of ground 
in the city of St. Louis. The plaintiff claims title under the 
city, by virtue of a forfeiture to the city for the non-payment 
of taxes, and then under a sale by the city to the plaintiff. On 
the trial below, the court instructed the jury, ‘‘ that, taking 
and considering all the evidenc~ in this case as true, still the 
plaintiff is not entitled to recover, and the jury should find the 
issue for the defendant.”” Upon this instruction, the plaintiff 
submitted to a non-suit, made an unsuccessful motion to set it 
aside, and afterwards sued out a writ of error, and brings the 
case to this court. 

It becomes necessary, then, for this court to take notice of 
the plaintiff’s title, as made out in the court below. The 
plaintiff read the ordinance of the city regulating the revenue 
and taxes of the city, approved March 28, 1835. This ordi- 
nance provides for the appointment of an assessor; prescribes 
his duty; how he shall assess the property; what property 
shall be assessed; make return of the assessment list, &c. 
Section 6, c. 1, of this ordinance, is, in part, as follows : 

‘¢That the said assessor shall, within forty days after his 
qualifying as aforesaid, make a return of property, the nature 
or species whereof is mentioned in this ordinance, describing in 
his said assessment list, the street or streets on which any real 
estate by him assessed lies, together with the number of the 
block, and the number of the house (if any) in said block, 
and the names of the owners, and also the name or names of the 
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person or persons owning or possessing any personal property 
made taxable by this ordinance, together with a description of 
such property, and the amount at which the same has been as- 
sessed.” 

This ordinance also provides for the appointment of a col- 
lector, and prescribes his duties. Section 3 of chap. 2 of this 
ordinance, is as follows: 

‘¢That whenever the taxes aforesaid, or any part thereof, 
shall be unpaid, and sufficient goods, chattels and effects can- 
not be found to satisfy the same, the collector shall cause no- 
tice to be given to all delinquents or their agents, by handbills, 
(printed or written, ) put up at six of the most public plaees in 
the city of St. Louis, containing list and complete description 
of all property upon which a tax remains due and unpaid, the 
name of the person to whom charged, and the amount of the 
tax, or such part of the same as remains unpaid, and notifying 
such delinquents that, unless the taxes on said property, to- 
gether with six per cent. on the same, for the use of the collec- 
tor, be paid on or before a day therein mentioned, which shall 
not be less than thirty days from the day of setting up such 
notices, the property therein mentioned will then be sold, at the 
court-house door of the county, to satisfy the taxes due there- 
on, and ten per centum in addition thereto; and for all delin- 
quencies in the payment of taxes on real estate, due by non- 
residents, the notice aforesaid shall be published in one of the 
public newspapers printed in the city, for thirty days previous 
to the day of sale, and the same proceedings shall be had as 
above provided; and if the taxes on any lot or parcel of 
ground, with six per cent. aforesaid, be not paid before the day 
appointed for the sale thereof, the collector shall sell, at pub- 
lic auction, at the time and place in said notice mentioned, so 
much of each lot or parcel of ground as will be sufficient to 
pay and satisfy all taxes due and unpaid thereon, with the addi- 
tion of ten per centum on the same, for the use of the collec- 
tor; andif any lot or parcel of ground thus taxed and offered 
for sale, cannot be sold for the amount due thereon, with the 
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additional per centum, the collector shall bid them off to the city ; 

, and where part only of a lot or parcel of ground shall be sold, 
the same shall adjoin one of the outlines or corners of the lot 
or parcel of ground thus taxed, so as not to include an im- 
provement, if to be avoided; and a designation of the part so 
sold shall be made by the collector at the time of the sale; and 
the said collector shall deliver to the purchaser, (or to the re- 
gister, if bought for the use of the city,) a certificate of such 
sale; and from and after the time of such sale, the lots and 
parcels of ground so sold, shall be assessed, and the taxes paid 
by the purchaser.” 

The plaintiff also read an ordinance declaring the per centum 
to be collected on the tax list of the city of St. Louis for the 
year 1842, No. 1032, approved July 30, 1842, as follows: 

Sec. 1. That there shall be and hereby is levied a tax of one 
half of one per centum on the amount of the assessment list 
within the old limits, and a tax of one sixteenth of one per cen- 
tum on the amount of the assessment list, on all that portion of 
the city added to the old city limits by act of the legislature, 
approved February 15, 1841, for the year 1842; and the city 
collector is hereby authorized and directed to collect of each 
and every individual assessed in said list, one half of one per- 
centum, on the amount of property charged to him within the 
old city limits, and of each and every person assessed in said 
tax list one-sixteenth of one per centum on the amount of prop- 
erty charged to him within the new addition to the city limits. 

The plaintiff then introduced Augustin Kennerly as a wit- 
ness, who testified, that he was appointed collector of the city 
of St. Louis by the mayor and board of aldermen in the year 
1842, and acted as such collector during that year ; that he 
knew John McCausland in his life time; that he was now 
deceased; that said McCausland acted as assessor for the 
city of St. Louis for the year 1842. Witness had seen Mc- 
Causland write and knows his handwriting. A manuscript 
book was shown witness, with a front or tit!» page written 
upon it, as follows: 
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Proclamation. 


To all whom it may concern: 


Be it known, that the assessment list of the city for the year 
1842, has been completed, returned and approved. Now, 
therefore, by virtue of authority in me vested, I do hereby re- 
quire the honorable, the board of aldermen, to convene at their 
usual place of meeting, on Thursday, the 14th day of July 
next, at 10 o’clock, A. M., then and there to hear and decide 
upon such appeals from said assessment as may be made. 

And I do hereby give notice to all persons, who may think 
themselves aggrieved by said assessment, of the meeting of the 
board of aldermen, as a court of appeals, to which they may 
make appeals from the assessment. Given under my hand, 
&c., June 27th, 1842. By the mayor. J. A. Wherry, Re- 
gister. (L. 8.) - GEORGE MAGUIRE. 

Witness stated that ‘‘ this book, so far as it purports to be a 
list and assessment of real and personal property subject to 
taxation in the city of St. Louis for the year 1842, is in the 
handwriting of the said McCausland ; the book is the original 
assessment or tax book, made by said McCausland, for the 
year 1842. On one of the pages of said book appears the 
following : 


A List of Property, real and personal, subject to taxation for the city of St. 
Louts, for the year 1842, within the New Limits of the city of St. Louts, 
and without the Old. 





value. 
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Witness says the page and entries here shown to him are in 
the handwriting of said McCausland, excepting the word, 
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‘¢sold,”? on the right hand margin, which word was written 
under the direction of witness, while acting as collector of said 
city. On one of the pages of said book and after the en- 
tries last above mentioned, appears, in the handwriting of said 
McCausland, and signed by him, the following : 

State of Missouri, 

City of St. Louis, 

I make the foregoing return to the chairman of the commit- 
tee of ways and means of the board of aldermen of the city of 
St. Louis, containing a list of all the property subject to taxa- 
tion, within the limits of the city aforesaid, for the year eigh- 
teen hundred and forty-two, (1842,) commencing with the 
name of Anderson & Thompson and ending with the name of 
Samuel White, for persons and property within the limits of 
said city, as fixed by charter, approved February 8, 1839, and 
commencing with the name of Edwin Adriance, and ending with 
the name of William Wood, for persons and property without 
the city limits, as fixed by charter, approved February 8, 1839, 
and within the territory brought within the city limits by char- 
ter, approved February 15, 1841. 

JOHN McCAUSLAND, City Assessor. 

And upon the following page appears the following, with the 
common seal of the city of St. Louis impressed thereon : 

State of Missouri, 
City of St. Louis. 

I, Adam L. Mills, president of the board of aldermen of 
the city of St. Louis aforesaid, do hereby certify the foregoing 
to be the tax list of the said city for the current year, 1842, 
the aggregrate of which amounts to the sum of $47,760 66. 
In witness whereof, &. August 1, 1842. 

Witness stated also that, some time in the month of August, 
of the year 1842, as collector of the city of St. Louis for that 
year, he received this same book from the corporation of St. 
Louis, for the purpose of collecting the taxes assessed upon 
the property therein assessed and described. Witness had de- 
puty collectors, and said McCausland acted that year as a 
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deputy collector under witness. A printed paper, purporting 
to be a copy of the Daily Missouri Republican, being shown 
witness, he says that said paper, under the caption of ‘‘ City 
Tax List for 1842,” contains a true list and description of 
the property and notice published by him in the said newspa- 
per, in the city of St. Louis, on the 28d day of November, 
1842, which notice and list (omitting what does not relate to 
the lot in question) is as follows : 


City Tax List for 1842. 


Notice is hereby given to residents of the city, as well as 
non-residents, owning real estate within the city of St. Louis, 
that by virtue of aythority in me vested by an ordinance of the 
city of St. Louis, entitled ‘‘ An ordinance regulating the reve- 
nue and taxes,” approved March 28, 1835, I will, on Friday, 
the 25d day of December, 1842, sell, at public auction, at the 
court-house door, between the hours of ten o’clock, A. M., and 
four o’¢lock, p. M., of said day, for ready money, the follow- 
ing described real estate, or so much thereof as will be suffi- 
cient to pay the taxes thereon, annual and special, due the city 
of St. Louis for the year eighteen hundred and forty-two, 
(1842,) together with the costs and ten per cent. on said 
taxes, unless the said tax and costs, with six per cent. thereon, 
shall have been previously paid. 





Feet | Feet 


Names. Bl’k. |Street. Front.| Deep. Boundaries. ie 








Girt Gobal, | 3 | | 400 | 162] Payne’s southern addi- | $1 94 
tion, being block 3. 


AUG. KENNERLY, City Collector. 





St. Louis, November 23, 1842. 


Witness stated that said notice and list was by him, in print- 
ed handbills, posted at six or more of the most public places in 
the city of St. Louis, at least thirty days before the 23d day of 
December, 1842. Witness further stated that, after the said 
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tax book or collection list came into his hands, he gave notice 
thereof in the Missouri Republican, a public newspaper, 
printed in the city of St. Louis, which notice was published in 
said paper in the manner and for the length of time required 
by the said ordinance, approved March 28, 1835, and also 
that he gave notice to delinquent tax payers, by handbills, as 
aforesaid, in the manner, and at the time provided, and as re- 
quired by said last mentioned ordinance ; that it was his prac- 
tice to give as long notice as possible. Witness further stated 
that, at the public sale mentioned in the said newspaper and 
handbills, printed and posted as aforesaid, the lot or parcel of 
land sued for in this action, was sold by him on the 23d day of 
December, 1842, at public auction, at the court-house, in the 
city of St. Louis, to the said city, for the sum or amount of 
the taxes assessed against said lot and the costs, amounting, 
in the aggregate, to the sum of $——, the said city being the 
highest and last bidder at said sale for the said lot. 

The plaintiff then produced Robt. Simpson as a witness, who 
testified that he acted as comptroller for the city of St. Louis, 
during the year 1842, and from that time continuously to 
the spring of the year 1847, and that he knew John McCaus- 
land in his life time ; that the book shown to witness (the same 
one spoken of by Augustin Kennerly) is the original assess- 
ment list or tax book for the year 1842, and the same list re- 
turned to the city council in 1842, by the assessor of that year, 
John McCausland. The said assessment list or tax book, that 
is, the pages of said book referred to by Mr. Kennerly, are in 
the handwriting of said McCausland. This same book was 
also placed in the hands of the collector, Aug. Kennerly, for 
the year 1842, and was by him returned to the city corporation. 
As comptroller of the city of St. Louis, witness, in the year 
1846, was required, by the ordinances of the city, to advertise 
and sell all the lots and real estate which the city had purchas- 
ed for taxes, and which had become forfeited to the city. A 
newspaper, purporting to be the ‘* Daily Missouri Repubii- 
can,” @ public newspaper, printed in the city of St. Louis, 
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being produced, witness says that said paper contains a true 
copy of the notice and descriptive list of lands, which he, the 
witness, caused to be published in the said Daily Missourt 
Republican ; also in the Daily Missouri Reporter, and also 
in the Daily Mew Era—three public newspapers, printed and 
published at that time in the city of St. Louis—which notice 
and list witness caused to be published ‘in each of said papers, 
as required by ordinance, at least once a week for six weeks 
prior to the first Monday in March, in the year 1846—the first 
publication of which notice and list, in the said papers, as 
aforesaid, was on the 21st day of January, 1846, and was 
continued once each week for six weeks. Witness also put up 
or posted, in fifty or more of the most public places within the 
city of St. Louis, the same notice and list which was published 
in each of the said newspapers, as above stated. The notice 
and list published and posted, as above stated, is as follows, 


(omitting all of the descriptive list of real estate, excepting 
the lot in question : ) 


Notice. 


The undersigned gives notice, that the real estate described 
below has been forfeited to the city of St. Louis, and a deed 
executed for the same; but, by ordinance, the said real estate 
may be redeemed at any time before the first Monday of March, 
1846, by paying the original tax and costs, with interest at the 
rate of ten per cent. per annum. All the real estate herein 
below described and not redeemed before the first Monday of 
March next, will be sold, and deeds executed for the same. 
Of the time and place of sale, due notice will be given. 

R. SIMPSON, Comptroller. 

January 21st, 1846. 
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Abstract of Lots sold 23d December, 1842, to satisfy the City Taxes for the 
year 1842, by Augustin Kennerly, Collector. 





For 
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Girt Gubal, 400] 162} 1842 | Payne’s Addition, $2 31 
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Which notice and list witness says he published and posted, in 
every particular, at the time, in the manner, and for the length 
of time provided and required by the ordinances of the city in 
force at the time. A manuscript book being shown to witness, 
purporting to be a register of tax sales, witness says he knows 
the book, and the same is an abstract of sales made of real 
estate for taxes due the city of St. Louis. In the said book 
or ** Register of Tax Sales,” appears the following : 


Register of Tax Sales. 


Abstract of Sales of Real Estate for Taxes due thereon for the year 1842, by A. 
Kennerly, City Collector, at the Court House door, in the city of St. Louis, 
at public outcry, on the 23d of December, 1842. 
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Witness states also, that the said sale, mentioned in the said 
notice published and posted by him, as above stated, did not 
take place at the time therein specified, because the same was 
postponed by an ordinance of the city council to the second 
Monday, the 15th day of July, 1846, on which last mentioned 
day, at the court-house, in the city of St. Louis, the lot in 
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question was sold at public auction or outcry, by witness, then 
acting as comptroller of said city, to the plaintiff in this case, 
for the sum of $4 60, the said plaintiff being the highest and 
last bidder for said lot. Witness does not know the location 
of the lot in question; does not know where Payne’s addition 
is ; believes there are two ‘‘ Payne’s additions” to St. Louis, 
one in the north part and the other in the south part of the city 
of St. Louis. Plaintiff then read in evidence ordinance No. 
1505, which is as follows : | 


“in ordinance providing for the disposal of Real Estate 
heretofore sold to the city of St. Louis, for taxes due 
said city. 


Be it ordained by the City Council of the city of St. Louts: 


Sec. 1. That it shall be duty of the city register to make out 
a complete descriptive list of all real estate sold to the city for 
taxes, the time for redemption of which shall have expired, and 
to cause the same to be published monthly in three newspapers 
published in the city, until the first Monday in January, 1846, 
giving notice at the same time, that said real estate may be re- 
deemed at any time prior to the first Monday in January, 1846, 
by paying to the city treasurer the amount of such tax and cost 
of sale and advertising, together with interest from the time 
said tax was due and payable, at the rate of ten per centum 
per annum. 

Sec. 2. That all real estate purchased by the city prior to 
the first Monday of January, 1844, for city taxes, and which 
has not been redeemed, or which shall not be redeemed prior to 
the first Monday of January, 1846, is hereby declared forfeit- 
ed to the city of St. Louis. 

Sec. 8. That, on the presentation to the register of the 
evidence of the payment of taxes, costs, advertising and in- 
terest, as provided by the first section of this ordinance, he 
shall issue a certificate of redemption and enter upon his re- 
gistry, as redeemed, the property so redeemed. The party 
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receiving said certificate, to pay to the register a fee of fifty 
cents therefor. 

Sec. 4. It shall be the duty of the register, immediately af- 
ter the first Monday of January, 1846, to make and deliver to — 
the comptroller a descriptive list of all real estate sold to the 
city for taxes, and which shall have become forfeited to the 
city by reason of the non-redemption of the same, which list 
shall contain the name of the persons (if known) to whom the 
property was assessed, the date of sale, by whom sold, and 
the nature of the tax, whether general or special; and the 
comptroller shall, under the advice of the city counsellor, exe- 
cute a deed, or deeds, to the city of St. Louis, for all real 
estate declared forfeited, and included in said list, and deliver 
said deed or deeds, properly acknowledged, to the register, who 
shall cause the same to be recorded in the office of the recorder, 
for the county of St. Louis. 

Sec. 5. On the receipt of the list to be furnished by the re- 
gister, as required in the next preceding section, it shall be the 
duty of the comptroller to cause the same to be published in 
three newspapers of the city,'once a week for six weeks, and 
also cause copies to be posted in fifty of the most public places 
within the city of St. Louis, which said advertisement shall be 
accompanied by a notice that the property in said list described 
may be redeemed, at any time prior to the first Monday of 
March, 1846, in the manner prescribed in the first section of 
this ordinance, by paying to the treasurer the amount of tax, 
cost and advertising, together with interest from the time said 
tax was due and payable, at the rate of ten cent. per annum. 

Sec. 6. So much of the real estate forfeited and deeded to 
the city, and not redeemed, as provided for in the next preced- 
ing section, shall be sold by the comptroller at public outery, 
at the eastern front of the court-house, in the city of St. 
Louis, within twenty days after the said first Monday of March, 
1846, notice being given of the time and place of such sale, in 
three of the city papers, as may be necessary to satisfy all 
taxes due, with the interest and cost thereon. 

12—voL. Xvi. 





174 ST. LOUIS. 


Nelson v. Goebel. 








Sec. 7. The purchasers of real estate, sold as aforesaid, 
shall be entitled to a deed or deeds, to be executed by the comp- 
troller, conveying all the right, title, interest and estate which 
the city acquired by the non-payment of the taxes and conse- 
quent forfeiture of said real estate, without warranty ; but said 
conveyance shall not exempt the property so conveyed from 
any lien for taxes which may have accrued subsequent to the 
first Monday of January, 1844 ; and for each deed, so made, 
the comptroller shall be entitled to a fee of one dollar and fifty 
cents, to be paid by the purchaser. 

8. The comptroller shall, after deducting a commission of 
one per centum on the amount of money realized from the sale, 
as provided for in the next preceding section, pay over the pro- 
ceeds of said sale to the treasurer, to be placed to the credit of 
city revenue, and report to the city council the proceedings had 
under this ordinance. 

Sec. 9. This ordinance shall take effect and be in force from 
its passage. 

Approved, July 10th, 1845. 

Plaintiff then read ordinance No. 1621, which is as follows : 


An ordinance supplementary to an ordinance for the dispo- 
sal of real estate, heretofore sold to the city for taxes due 
said city, approved July 10th, 1845. 


Be it ordained by the City Council of the city of St. Louis: 


Sec. 1. That the sale of the real estate forfeited to the city, 
and directed to be sold within twenty days after the first Mon- 
day of March, 1846, be and the same is hereby directed to be 
postponed until after the first Monday of July, 1846. The 
comptroller shall, within twenty days after the first Monday of 
July, 1846, proceed to sell the said real estate remaining un- 
redeemed, in the manner and form as prescribed in the ordi- 
nance to which this is a supplement. 

Sec. 2. Any or all of the real estate forfeited to the city, 
may be redeemed, at any time prior to the first Monday of 
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July, 1846, in the manner prescribed in the first section of the 
ordinance to which this is a supplement. 

Sec. 3. All the real estate forfeited to the city for the non- 
payment of special taxes for grading and macadamizing streets, 
when the parties taxed would have been entitled to a refunding 
certificate, may be redeemed at any time before the first Mon- 
day of July, 1846, by paying to the treasurer the costs of 
sale and advertising, with ten per cent. interest on the costs, 
and in such cases, no refunding certificate shall issue. 

Sec. 4. This ordinance shall take effect from its passage. 

Approved, March 10th, 1846. 

The plaintiff then introduced Charles G. Ramsay as a wit- 
ness, who testified that he is the publisher and proprietor of the 
St. Louis New Era, a public daily newspaper, printed in the 
city of St. Louis, and that he published said paper prior to and 
during the year 1846. Witness says, the notice and list of 
property shown to him, and which is the same spoken of by 
Robert Simpson, late comptroller of the city, was published in 
the said St. Louis ew Era, once a week for six weeks prior 
to the first Monday of March, 1846, the first publication of 
which notice and list was made on the 21st day of January, 
1846. Witness says he has made diligent search, but is not 
able to find a copy of the said notice and list, and does not 
remember that he kept a copy. Witness says that said notice 
and list was published, as aforesaid, in.said paper, in the form 
of a supplement, which is the reason, as witness supposes, why 
he did not keep a copy. The supplement to the Wew Era, 
spoken of by witness, was not printed at the Wew Era office, 
but it was printed, by his arrangement, at the Republican 
office, and copies of the supplement were distributed with the 
New Era to its subscribers, just the same as it would have 
been, if it had been printed in the ew Era office. Witness 
does not remember that he ever read the said notice and list, 
nor does he know that it was ever read in the Wew Era office ; 
he does not know that the name of the defendant was in said 
supplement, nor does he know that the lot in controversy was 
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mentioned in it ; but, from his best recollection of the purport 
and appearance of the notice and list, published by him in 
supplement form, as aforesaid, it was the same as the notice 
and list published in the Republican. Witness does not re- 
member to have compared them, nor can he now state that their 
contents were the same. 

Henry C. Lynch, a witness for the plaintiff, stated, that he 
‘¢knows the lot or tract of land sued for in this case; it is 
situated in Payne’s south Addition to St. Louis, and is lot or 
block No. 3, as designated on the plat of the said addition. 
The lot in question is bounded west by Russell street, south by 
Geyer avenue, north by Soulard’s line, and east by a lot of 
Greene Erskine. Witness has known the lot since 1838 or 
1839; the defendant has been in possession since some time 
prior to the year 1842; he was in possession of the lot during 
all that year and has continued in possession ever since, and 
was in possession of this lot at the time this suit was institu- 
ted ; the lot in question is within the inclosure of the defend- 
ant, which includes what is called ‘‘ Flora Garden ;’’ this lot 
is in the west end of that inclosure. Witness assessed the 
ground, as assessor for the city of St. Louis, in the year 1845, 
and thinks the value of the lot in question is about $3 or $4 
per month—say $48 a year.” 

On cross examination, witness stated that the lot in question 
was south of Mill Creek, some three quarters of a mile. 
Geyer avenue is open. Soulard’s Addition, immediately north 
of Flora Garden, has not been improved. Goebel lived at 
what is called ‘‘ Flora Garden,” in the year 1842. Witness 
knows nothing about what property the defendant had in 1842; 
knows he had a green house, some shrubbery, &c., but their 
value he knows nothing of. On re-examination by plaintiff, 
witness stated that he knew nothing of defendant’s personal 
property in 1842 ; the first knowledge witness acquired of de- 
fendant’s personal property was in 1845, when he acted as as- 
sessor. The land west of Russell street, witness understood, 
was claimed by Mr. Russell, in 1842—was then, and ever since 





OCTOBER TERM, 1852. 





Nelson v. Goebel. 





has been enclosed. ‘The lot of Erskine, on the east of the lot 
in controversy, witness thinks, was improved also in 1842. 

The plaintiff then produced a deed, proved its execution, 
and read it to the jury, as follows : 

‘¢ This deed, made and entered into this 14th day of Janua- 
ry, 1846, by and between Robert Simpson, comptroller of the 
city of St. Louis, party of the first part, and the city of St. 
Louis, party of the second part, witnesseth : Whereas, the city 
council of the city of St. Louis, on the 10th day of July, 1845, 
passed an ordinance providing for the disposal of real estate 
heretofore sold to the city of St. Louis for taxes due said city, 
a copy of which ordinance is hereto subjoined and made a part 
of this deed; by the fourth section of which, it was made the 
duty of the register, immediately after the first Monday of 
January, 1846, to make and deliver to the comptroller a de- 
scriptive list of all real estate sold to the city for taxes, and 
which shall have become forfeited to the city by reason of the 
non-redemption of the same, which list shall contain the names 
of the persons (if known) to whom the property was assessed, 
the date of the sale, by whom sold, and the nature of the tax, 
whether general or special, and the duty of the comptroller to 
execute a deed or deeds to the city of St. Louis, for all the 
real estate declared forfeited and included in said list; and, 
whereas, the said register has, in obedience to said ordinance, 
certified and delivered to the said party of the first part, the 
subjoined list of all real estate sold to said city for taxes, and 
which has become forfeited to the city, by reason of the non- 
redemption of the same, which list is made part of this deed : 
Now, therefore, in consideration of the premises, and under 
the authority in me vested by said ordinance, I, Robert Simp- 
son, comptroller of said city of St. Louis, party of the first 
part, do hereby grant, sell, and convey to said city of St. 
Louis, all and singular the real estate in said list described and 
set forth : To have and to hold the same, with the rights, im- 
munities and privileges and appurtenances thereunto belong- 
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ing, unto the said city of St. Louis and its assigns forever. 
In witness whereof, &c. 
ROBERT SIMPSON, Comptroller. (Seal. ) 


Descriptive List of Real Estate sold to the city of St. Louts, for Taxes due said 
city, and forfeited by reason of the non-redemptton of the said Real Estate. 





Page 8 Abstract of Lots sold on the 23d day of December, 1842, by 
Augustin Kennerly, City Collector, for the City Taxes due 
G. thereon, and bought by the city of St. Louis. 





Description of Property. 





Girt Geobal, Payne’s Addition to St. Louis, 
being Lot No. 3. 
(Payne’s Ad.) 























Plaintiff then read in evidence a duly certified plan of Payne’s 


southern Addition to St. Louis, showing it to be bounded east 
by the Carondelet road, west by Principal avenue, north by 
the northern line of the Cambas tract, and south by Geyer 
avenue. 

Plaintiff also produced, and proved the execution of a deed, 
which was read in evidence, as follows : 

‘¢ Whereas, certain real estate situated in the city of St. 
Louis, by reason of the non-payment of taxes due to the said 
city, were, by ordinance, approved July 10, 1845, declared 
forfeited to said city, and a deed therefor executed to said city, 
and recorded in the office of the recorder of deeds for the coun- 
ty of St. Louis ; and, whereas, all of ‘the real estate not re- 
deemed before the first Monday of March, 1846, was, by said 
ordinance, and ordinances subsequently enacted, directed to be 
sold by the comptroller, at public outcry, at the court house 
door in the city of St. Louis ; and, whereas, I, the comptrol- 
ler of said city, in compliance with said ordinances, after due 
notice thereof, did, on the fifteenth day of July, in the year 
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eighteen hundred and forty-six, expose for sale, at the court- 
house door in the city of St. Louis, a certain lot of ground, 
forfeited and deeded to the city of St. Louis, as aforesaid, 
to-wit: lot No. 3, Payne’s Addition to said city, containing 
four hundred feet in front, and one hundred and sixty-two feet 
in depth, bounded north by , east by , South by 
, and west by Girt Gaval, and, at said sale, Thomas S, 
Nelson, being the highest and best bidder, the said lot was 
struck off to him, the said Thomas S. Nelson, for the price 
and sum of four dollars and sixty cents, which sum was 
paid to the comptroller of said city, the receipt whereof, I, 
the said comptroller, hereby acknowledge : Now, therefore I, 
Robert Simpson, comptroller of said city, for and in consideya- 
tion of the sum of four dollars and sixty-three cents, paid as 
aforesaid, do hereby grant, bargain, sell and convey unto the 
said Thomas 8. Nelson, and to his heirs and assigns forever, 
all the right, title, claim and interest of the city of St. Louis, 
in and to the above described lot of ground ; provided, how- 
ever, that the said lot of ground is not exempt from any lien 
of taxes to the city of St. Louis, which may or shall accrue 
subsequently to the first Monday of January, 1844. Given 
under my hand, &c., this 27th July, 1846. 
‘¢R. SIMPSON, Comptroller.” 
Here the plaintiff closed his case. The defendant then in- 
troduced Louis Dubreuil, who testified as follows: ‘* That 
previous to and during the year 1842, he acted as constable for 
the city of St. Louis, and as such collected two or three small 
executions against the defendant, Goebel, about that time; he 
had no difficulty in getting the money to satisfy the executions ; 
thinks he had more than sufficient personal property, at that 
time, to satisfy a debt of four dollars and sixty cents. On 
cross- examination, witness stated that he could not now remem- 
ber or state what property Goebel had, at the time referred to ; he 
had a green house, shrubbery, &c., at his place called ‘‘ Flora 
Garden,’’ but witness does not remember, particularly, about 
them. Witness was not particular to have noticed Goebel’s 
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property. His garden and green house were the finest about 
the city ; he was in the habit of selling plants and flowers, and 
some of the plants and flowers and shrubs were grown in boxes 
and pots.” 

The plaintiff, in rebuttal, then read in evidence an execu- 
tion against the defendant, dated March 6, 18438, with a return 
of ‘no goods or chattels” upon it. 

This was all the evidence produced on the trial below. 

1. The question now occurs, was the court below right in 
giving the instruction to the jury? Let us look carefully at 
the evidence offered by the plaintiff before we answer this ques- 
tion. The ordinance of the city, first produced and read, must 
haye an important bearing on this question. In that ordinance, 
the foundation of the plaintiff’s title is laid. We pass by the 
question, as to the power of the city to sell real estate for 
taxes; this is no longer a debatable question. This ordi- 
nance requires the assessor to make return of his assessment 
list, describing therein ‘‘ the street or streets on which any 
real estate by him assessed lies, together with the number of 
the block, and the number of the house (if any) in said block, 
and the names of the owners, and also the name or names of 
the person or persons owning or possessing any personal prop- 
erty,” &c. This must be done by the assessor. This ordi- 
nance also requires the collector ‘‘ to cause notice to be given 
to all delinquents or their agents, by handbills (printed or 
written) put up at six of the most public places in the city of 
St. Louis, containing a list and complete description of all 
property upon which a tax remains due and unpaid,” &c. 
The assessor must lay the foundation for this ‘‘ list and com- 
plete deseription.”” He must describe the property by streets, 
block and number of the house, (if any) and name of the 
owner, &c. ; 

Now let us look at the description given here: First Ward ; 
Gerit Goeble ; block 3; front, 400 feet; depth, 162 feet; de- 
scription of real estate, Payne’s southern Addition, being 
block 3 ; value of lot, $2,000 ; value of improvements, $500 ; 
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total value, $2,500; aggregate of assessed value, ; tax, 
$1 94. This was the assessor’s return in 1842. This was 
the description. Here we see, he omits to mention any street, 
any avenue. He says a block No. 3, in Payne’s southern 
Addition. We find that the collector advertises to sell, on Fri- 
day, December 23, 1842; in this notice, his description is as 
follows : Names, Girt Gobal ; block 3 ; street ——; feet front, 
400 ; feet deep, 162; boundaries, Payne’s southern Addition ; 
block 3 ; amount, $1 94; Augustin Kennerly, city collector ; 
St. Louis, November 23, 1842. Under this notice, the lot of 
land sued for in this action was sold by the collector to the city 
of St. Louis for the amount of the taxes due thereon. Here, 
then, we see how the city first got title. 

Robert Simpson, as the city comptroller, afterwards gives 
notice of the real estate which had been forfeited for taxes, 
and for which a deed had been executed to the city, stating that 
the same may be redeemed by paying the original tax and 
costs, with interest at ten per centum, &c., any time before 
the first Monday in March, 1846; if not, all the real estate 
herein below described will be sold and deeds executed for the 
same. Here he describes the lot in controversy as follows : 
To whom assessed ; Girt Gabal ; Payne’s Addition ; No. block 
8; street or avenue ; feet front, 400 ; feet deep, 162 ; 
for what year, 1842; boundaries and description, Payne’s 
Addition to St. Louis, being lot No. 3; amount of tax and 
costs, $2 31. Simpson says he gave notice of this sale, pub- 
lished as required by the ordinance. He also proved the regis- 
ter’s book and abstract of sales of real estate for taxes due 
the city, from which book the following was taken : 





ST. LOUIS. 


Nelson v. Goebel. 








Register of Tax Sales. 


Abstract of Sales of Real Estate for Taxes due thereon for the year 1842, by A. 
Kennerly, City Collector, at the Court House door, in the city of St. Louis, 
at public outcry, on the 23d of December, 1842. 
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Mr. Simpson stated, that the sale which he advertised on the 
first Monday in March, 1846, did not take place. The sale 
was postponed by an ordinance of the city council until July, 
1846. This ordinance required the comptroller, within twenty 
days after the first Monday in July, 1846, to proceed to sell 
the said real estate, remaining unredeemed, in the manner and 
form as prescribed in the ordinance approved July 10, 1845. 
At this sale, Simpson sold the lot in controversy to Thomas 
Nelson, the plaintiff, on 15th July, 1846. The ordinance of 
July 10, 1845, providing for the sale of the lands forfeited to 
the city, and which remained unredeemed, required the city 
register to make out a complete descriptive list of all real estate 
sold to the city for taxes, &c., and to cause the same to be 
published monthly, &c. This ordinance also required the 
comptroller, on the receipt of the list furnished him by the re- 
gister, to cause the same to be published in three newspapers 
of the city, once a week for six weeks, and also cause copies 
to be put up in fifty of the most public places within the 
city, &e. 

There was no notice of the sale in July, 1846. After the 
sale which had been advertised to take place on the first Mon- 
day in March, 1846, had been postponed to take place within 
twenty days after the first Monday in July, 1846, no notice 
was given when this postponed sale should commence. It 
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must commence within twenty days after the first Monday in 
July, as the ordinance declared, and it was to proceed in the 
manner and form as prescribed by ordinance of July 10, 1845. 
There can be no doubt that the sale in July was required to be 
published, and notice required to be given of its time of com- 
mencement in the manner and form as was originally required 
by the ordinance of July 10, 1845. There being, therefore, 
no notice of the time at which the sale after first Monday in 
July, 1846, was to begin, the sale of the lot in question was 
not made in pursuance of the ordinance or laws of the city ; 
and consequently did not divest the title of the defendant, nor 
give any title to the plaintiff in this suit. On this main ground, 
therefore, the court committed no error in giving the instruc- 
tion. 

2. There are other points which might as well be noticed. 
The assessor did not give the proper description of the lot in 
question on the list returned by him; nor did the register have 
the proper description of the lot; nor did the comptroller give 
the proper description of it, as required by the ordinances. 
There was no street, no avenue, named or mentioned. Mr. 
Lynch points the locality by streets and avenues. He says the 
lot was bounded on the west by Russell street, on the south by 
Geyer avenue, on the north by Soulard’s line, and east by 
Greene Erskine. No complete description of this lot appears 
anywhere in the proceedings of the register, assessor, collector 
or comptroller. There were two additions to St. Louis made 
by Payne. One called Payne’s southern Addition. Now the 
property is described, sometimes in Payne’s southern Addition, 
and afterwards in Payne’s Addition. Sometimes as assessed 
in one name, then in another. However, I suppose any three 
Americans, writing the German’s name according to the sound, 
would make as great a difference as there appears in this man’s 
name on this record. 

There appears no where a proper: description given of this 
lot, as required by ordinance, and therefore, in the first place, 





184 ST. LOUIS. 


McKee v. City of St. Louis. 








the city did not legally acquire any title to it, nor did the plain- 
tiff ever obtain from the city a legal title. 

There is no presumption to be made in favor of tax titles, 
under the city ordinances. The party relying on his tax title 
must, to succeed, show the proper compliance with all the ne- 
cessary prerequisites. Therefore, upon the whole of the evi- 
dence in this case, it is the opinion of this court, concurred in 
by all the Judges, that the court below committed no error in 
giving the instruction which denied the right of the plaintiff 
below to recover. The judgment below is, therefore, affirmed. 


McKzE, Respondent, vs. Crry or St. Louis, Appellant. 


1, On an inquest by a jury before the mayor of the city of St. Louis, under 
the charter of 1841, to assess the damages to owners of property by the 
opening of a street, several persons may be joined in one estimate and as- 
sessment, provided the sum assessed to each is ascertained by the jury. 

2. In such a case, where one of the owners takes the proper steps and has the 
assessment set aside as to him, the setting aside will not enure to the 
benefit of the others, who have taken no such steps. The mayor, under 
that charter, had no power to set aside an assessment after the expiration of 
ten days. 

3. Where A. dedicates land to the city for a street, and afterwards executes 
a conveyance to B. which includes the land so dedicated, parol evidence is 
admissible, in a proceeding between the city and B., to show an agreement 
by B., at the time of receiving the conveyance, that the street should remain 
open. Land may be dedicated to public use without a deed. 


Appeal from St. Louis Court of Common Pleas. 


John C. Richardson, for appellant. 1. The facts in this 
case show that there was a dedication to the public of the land 
sued for by the plaintiff. To effect a dedication, no particu- 
lar words or acts are required, no donee or grantee is necessa- 
ry, and no particular length of time is requisite for evidence 
of a dedication. City Council of Lafayette v. Holland, 18 
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La. Rep. Brown v. Manning, 6 Ohio, 303. Brown v. 
McCandless, 7 Ohio, 2d part, 186. Beatty v. Kurtz, 2 Pet. 
566. Cincinnati v. White, 6 Pet. 482. Wyman v. Mayor 
of New York, 11 Wend. 562. 1 Hill, 190,193. Living- 
ston v. Mayor of New York, 8 Wend. 85. Carlin v. Paul, 
11 Mo. Rep. 32. 2. If the property had not been dedicated, 
it was regularly condemned in July, 1842. By the ordinance, 
the mayor might, within ten days after any inquest, set the 
same aside for good reasons shown, but after that time, he had 
no power in the premises. The plaintiff took no steps to have 
the inquest set aside. The mandamus of the Circuit Court, 
granted on the application of Waddingham and Laveille, di- 
recting the mayor to set aside the verdict as to them, making 
no mention of the plaintiff, did not disturb the verdict as to 
him. ‘The verdict was joint and several. In the case of Coles 
v. Trustees of Williamsburg, 10 Wend. 665, it was held that 
one party could not avail himself of any irregularity in the 
appraisement of the value of the land of others. 38. The court 
below erred in giving judgment for the value of the fee of the 
land taken for a street, with interest. This judgment can only 
be sustained on the supposition that the recovery and satisfac- 
tion of a judgment for trespass on land amount to a transfer 
of the title. 

F. M. Haight, for respondent. Under the charter of 
1841, (art. 6, sec. 1,) the city had a right to take the land of 
plaintiff for a street. 2. The measure of damages is the value 
of the land taken, and interest from the time it was taken. 
Jacobs v. Louisville, 9 Dana, 114, and cases there cited. 3. 
The land having been taken without compensation, the owner 
has his election to affirm the taking and sue for the value of 
the land, or bring ejectment and recover his land. This case 
falls within the principle in Bloodgood v. M. & H. R. R. 
Company, 14 Wend. 51, on p. 57, and cases there cited. 4. 
There are no facts in this case upon which to make the point 
that the land was dedicated to the use of the public. There is 
literally nothing except the words, ‘* proposed street,”? on the 
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plan or survey of plaintiff’s land, which amounts to nothing. 
There was no deed. It never had, in any manner, been made 
or recognized as a street. 16L.R. 509. 5. The assessment 
was set aside as to McKee as well as the others. It was an en- 
tirety. The distribution was separate, but the amount each 
would receive must depend upon the amount assessed. 6. 
There was no evidence that McKee had any notice of the pro- 
ceedings. 7. The deed of Payne to McKee cannot be altered 
or explained by parol evidence. If it can, there is no proof 
of dedication, but only of some agreement to dedicate. 


Scott, Judge, delivered the opinion of tbe court. 


This was an action begun by petition in the name of Me- 
Kee, against the city of St. Louis, for appropriating 60 by 
137 feet of ground in opening Jefferson, or north First street. 
The object of the suit was to recover the value of the ground 
appropriated by the city. 

The defence admitted the appropriation of the ground by an 
ordinance of the city authorities, but stated that it was done 
after an assessment of damages in the manner prescribed by 
the charter in such cases ; and that the damages so assessed 
the city was willing and offered to pay. As a further defence, 
the answer stated that, in August, 1831, and before and since, 
a public highway covered the ground now claimed; that the 
said highway had been used without objection, and with the 
knowledge and consent of the owner of the ground across which 
it extended, and that before or at the time of his purchase, 
stones or other monuments were set up, indicating the width of 
the highway. 

The proceedings for the condemnation of the land show 
that, in August, 1841, in pursuance to the provisions of the 
charter, under the direction of the mayor, a jury was sum- 
moned to assess the damages to the plaintiff, Wm. Wadding- 
ham, and the representatives of Edward P. Wheeler’s estate, by 
the extension of the street through their property. The first 
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jury did not agree. In September, 1841, another jury was 
sworn, who gave the plaintiff $60, Waddingham $30, and the 
estate of Wheeler, $30, for damages ; at the instance of the 
parties interested, this assessment was set aside by the mayor. 
In June, 1842, another venire was issued, and the jury, failing 
to agree, were discharged, and another summoned, who, on the 
16th of July, 1842, in the presence of the parties, made an 
entire assessment of damages, amounting to $15 ; and of this 
sum, awarded to the plaintiff, $5; Waddingham, $5; and to 
the representatives of the estate of Wheeler, $5. On the 25th 
July, 1842, Waddingham and J. C. Laveille, agent for the 
heirs of Wheeler, made a written communication to the mayor, 
in which they protested against the finding of the jury, and 
asked that the verdict be set aside. The mayor refused to 
disturb the verdict, and rendered judgment thereon. McKee, 
the plaintiff, did not unite in this protest and motion. On the 
27th May, 1843, a mandamus was awarded by the Circuit 
Court of St. Louis county to the mayor, directing him to set 
aside the verdict of the jury, or to show cause to the contrary ; 
and upon the return of the mayor to this writ, a peremptory 
mandamus was awarded. This proceeding of the Circuit Court 
was at the instance of Waddingham and Laveille. McKee 
took no part in it, and the mayor was directed to grant a new 
trial to Waddingham and Marshall Brotherton, who had suc- 
ceeded to the rights represented by Laveille. The mandamus 
recited the fact that an assessment for fifteen dollars had been 
made, and how it had been distributed among the three proper- 
ty holders, as above stated, and directed that the assessment be 
set aside. In pursuance to the mandamus, the mayor set aside 
the verdict, and awarded a venire for another pannel. Under 
this, damages were assessd to the sum of four dollars, award- 
ing two dollars to the plaintiff, and one dollar to each of the 
other parties. The plaintiff and the other parties moved the 
mayor to set aside this assessment, which he refusing to do, 
they applied for a mandamus, compelling him todoso. A 
mandamus was awarded by the Circuit Court, from which judg- 
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ment the city appealed to the Supreme Court, where, having 
failed to prosecute her appeal, the judgment of the Circuit 
Court was affirmed. The evidence, though somewhat contra- 
dictory, clearly established the fact, that there was a highway 
over the ground of the plaintiff for many years, until it was 
enclosed by him. 

Thomas J. Payne, from whom the plaintiff purchased, testi- 
fied that he had contracted with McKee and Wheeler to convey 
the land to them, when he should obtain a title from his co- 
tenants ; that he came to St. Louis in the spring of 1831, and 
informed McKee and Wheeler that he had acquired the title, 
and proposed to them to lay off the tract into town lots. They 
agreed to lay it off according to the plat afterwards made by 
Brown, which was attached to the deed of the witness (Payne) 
to McKee, instead of complying with the title bond ; that Brown 
made the survey and plat for the purpose of enabling him to 
convey according to the agreement, and the plat was made with 
the consent of McKee and Wheeler, and the land was sold ac- 
cording to the plat. Brown placed stones, at the time of the 
survey, on the margin of the proposed street, thus : 

Payne, Wheeler and McKee 
— were all present when the sur- 
vey was made and the stones 
put up. The stones were put 
McKee’s up to indicate the width and 
position of north Main street. 
The land was laid off accord- 
ing to the plat, by consent of 
Wheeler, McKee and Payne, 
(the witness,) and the street 
was laid out to correspond with north Main street. Witness 
sold land above and below, according to the plat. At the time 
of the sale to plaintiff, witness owned land north and above the 
land sold to McKee, and was concerned that Main street should 
be extended north and through plaintiffs land. The ground 
covered by the street was included in the conveyance, because 








Pro|posed 


Stone tf 











OCTOBER TERM, 1852. 189 


McKee v. City of St. Louis. 








Wheeler and McKee requested that it should be so done, for 
the reason, as they stated, that if they made the street, they 
would be compelled to improve it; whereas, if it was included 
in the deed, they would not be compelled to improve .it. The 
conveyance was made with the express understanding that a 
street should pass over the land, as indicated on the plat, and 
with a pledge that it should not be fenced up. McKee has 
admitted to the witness that the stones were set up on the 
ground to indicate the width of the street. 

There was a judgment for the plaintiff for thirty-eight hun- 
dred dollars, the value of the land. 

1. There is nothing in the charter of the city of St. Lonis 
which prohibits the joining in one estimate and assessment all 
persons who may sustain damages by the opening of a street 
across their land, provided the sum assessed to each owner is 
ascertained by the inquest. Such a mode of procedure com- 
mends itself, both by its cheapness and convenience, and can- 
not injuriously affect the interests of any one concerned. 

An assessment thus made must be regarded as a separate 
inquest for each owner of the land over which the street pass- 
es. No right can result to an owner to disturb the inquest, 
but so far as it concerns himself, because the damages accru- 
ing to others have been joined in the same estimate and assess- 
ment. Because one owner is dissatisfied with an inquest, that 
is no reason for presuming that all the others may be. If all 
the owners of the land over which a street may pass acquiesce 
in an inquest ascertaining their respective damages, save one, 
it would be strange, if his objection should have the force to 
overturn the assessment as to all. There is nothing in the re- 
lationship between the owners, nor any thing in the nature of 
the proceedings, which would warrant such a course. McKee 
was a party, and present at the assessment made on the 16th 
July, 1842. The fifth section of the sixth article of the char- 
ter of the city of St. Louis provides, that the mayor shall have 
power, for good cause shown, within ten days after any inquest 
shall have been returned to him, to set the same aside and 

13—voL. Xvi. 
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cause a new inquest to be made. McKee never took the steps 
required by this section, to set aside the inquest made in July, 
1842; but, from aught that appears, he acquiesced in it. The 
proceedings taken by Waddingham and those representing 
Wheeler’s interest, cannot enure to the benefit of McKee. 
They only applied to the mayor to set aside the inquest, and on 
a refusal of their application, they only prayed the Circuit 
Court for a mandamus; and the mandamus awarded enjoined 
the mayor to grant a new trial only to Waddingham and Bro- 
therton. Nothing was done by McKee to relieve himself from 
the consequences of his neglect of the legal means to obtain a 
new inquest. ‘Ten days had elapsed, and there was no warrant 
in law for making application for redress after that time. His 
rights and responsibilities in relation to that assessment were 
then fixed, with no authority in the law to alter them. 

If this was the state of his rights with regard to the inquest, 
it cannot be maintained that they could be restored or revived 
by the subsequent proceedings, to which he was a party, and 
which were set aside by the Circuit Court. 

3. We feel little reluctance in coming to this conclusion, be- 
cause, on the merits, we are of opinion, that the cause is 
against McKee, and that the various inquests made by the 
juries were right, upon the evidence preserved on the record, so 
far as they affected McKee. The proposition cannot be main- 
tained that, as between the city of St. Louis and McKee, parol 
evidence was inadmissible to explain or vary the deed of Payne. 
We will not enquire whether Payne could have compelled Mc- 
Kee to open the street notwithstanding the deed, or whether 
McKee would have been guilty of a fraud in setting up the 
deed against such a demand on the part of Payne. Although, 
as between the parties, a deed may be conclusive, yet when 
third persons have an interest in ascertaining the nature of the 
transactions to which the deed relates, they are not precluded, 
by any principle, from inquiring into the real facts. This is 
like the case of the King v. Scammondon, 3 T. R., where it 
was held, that although an agreement may be prima facie evi- 
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dence of a fact, and although the parties themselves might 
have been bound by their own representation of the transac- 
tion, it was not binding upon strangers, to the exclusion of the 
real facts. 2 Stark. 575. Ifalot ina city is sold, bounded 
by a street designated as such on a map made by the owner of 
the lands, in reference to which sales are made, although the 
street remains unopened under the authority of the corpora- 
tion, the owner, when the street.is subsequently opened, on the 
application of the corporation, will only be entitled to nominal 
damages. 2 Wend. 472. This goes upon the idea of an im- 
plied covenant with the vendee or dedication of the right of 
way. In this case the dedication was made by Payne, and 
McKee purchased from him, not only with a full knowledge of 
such dedication, but with a pledge to Payne, who was interest- 
ed in having the way opened, that it should not be obstructed ; 
McKee was present before the execution of his deed by Payne, 
when Brown made a survey and set up the stones which indica- 
ted the width of the street, and a copy of the plat of this sur- 
vey accompanied the deed he received from Payne, and he sub- 
sequently admitted to Payne that he knew that the stones were 
set up to show the width of the street. 

Thus it appears that Payne laid off the street and actually 
dedicated the ground, before he conveyed to McKee, and Mc- 
Kee not only purchased with a full knowledge of all these 
facts, but under a pledge that he would not obstruct the street. 
Land may be dedicated without a deed. 

The other Judges concurring, the judgment will be reversed. 





MELLON, Appellant, vs. Hammonp et al. Respondents. 


1. A sheriff’s deed under an execution against B., described the land conveyed 
as thirty feet front by one hundred and fifty feet deep, upon which B.’s 
house stood ; bounded north by a lot owned by C., south by a vacant lot, 
&c. More than twenty years afterwards, it appeared that B., in locating 
the thirty feet originally conveyed to him, and in building his house, had 

encroached fifteen feet upon the lot of C.; but B. and those claiming under 
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the sheriff’s deed always remained in possession of the ground upon which 
the house stood. In a suit by the person claiming under the sheriff’s deed, 
for the fifteen feet of ground immediately south of the house, it was held, 
that it did not pass by that deed, as the metes and bounds therein given were 
not inconsistent with the further description of the lot conveyed, as thirty 
feet upon which the house stood. 


Appeal from St, Louis Court of Common Pleas. 


This was an action brought to recover a parcel of land lying 
on the east side of Main street, in the city of St. Louis, front- 
ing on Main street fifteen feet seven inches, being sixteen feet 
seven inches wide in the rear, and having the depth of oné 
hundred and fifty feet (French measure) from front to rear. 

By the agreement of the parties, it was admitted that John 
McKnight and Thomas Brady owned several lots fronting on 
the east side of Main street, of a depth eastwardly of one 
hundred and fifty feet, and extending both north and south of 
the land in dispute ; that both plaintiff and defendants claim 
the land under John McKnight, who obtained the interest of 
Thomas Brady in the land by partition deed ; so that both par- 
ties admit that John McKnight had title to the premises in dis- 
pute on and before the 9th of February, 1819; that one Mar- 
garet Lachaisse was the confirmee and owner of land fronting 
on the east side of Main street, running northwardly up along 
Main street, and lying between this street and the river; that 
the land in dispute is claimed by the plaintiff as embraced within 
and being the southern part of the lot conveyed by John to 
Thomas McKnight, by deed dated 9th February, 1819—and it 
is admitted by the defendant, in this writing, that the north 
line of said lot, conveyed by John to Thomas McKnight, was 
coincident with the north line of the land confirmed to Marga- 
ret Lachaisse ; and, consequently, as the said lot was thirty 
feet in front on Main street, the south line of said lot was thir- 
ty feet south of the northern line of said Lachaisse confirma- 
tion. | 

There was adjoining the Lachaisse confirmation, on the north, 
@ tract of land confirmed to one Clamorgan, which extended 
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from the river Mississippi westwardly, crossing Main street, 
the south line of the Clamorgan tract being coincident with the 
north line of the Lachaisse tract—their division line running 
from the river straight back to Main street. It was admitted 
that the distance of the southern line of the lot in dispute, de- 
scribed in the petition, measured from Cherry street, brought 
said southern line thirty feet precisely south of the dividing 
line between the Clamorgan and Lachaisse tracts. 

The plaintiff then read a deed from John to Thomas Mc- 
Knight, dated 9th February, 1819. The lot described in the 
deed is as follows: ‘* The following lot or parcel of ground, 
situated in the town of St. Louis, butted and bounded as fol- 
lows : beginning at the south-west corner (on Main street) of 
the lot of ground which John McKnight and Thomas Brady 
sold to Moses D. Bates, which is now supposed to be owned by 
James McGunnegle, on which the said McGunnegle now lives, 
and running a southwardly direction with Main street thirty 
English feet, and thence with a parallel line with the above 
mentioned line of James McGunnegle to the river Mississippi, 
thence up the Mississippi thirty English feet to McGunnegle’s 
southwardly boundary line, thence with the above named Mc- 
Gunnegle’s line to the place of beginning.” 

The plaintiff next read the following deed from Thoness 
McKnight, by sheriff, to Archibald Gamble, dated February 
17, 1824, for a lot, described as follows: ‘* A lot of ground 
situated on Main street, in the city of St. Louis, containing 
thirty feet front by one hundred and fifty feet in depth, all 
French measure, bounded west by Main street, north by lot 
belonging to the estate of James McGunnegle, east by a lot 
belonging to the estate of John McKnight, and on the south by 
a vacant lot; together with the buildings and improvements 
thereon, there being a two story house on the same recently 
erected by the said Thomas McKnight.” 

In the advertisement the description of the lot is thus: ** A 
lot of ground in the city of St. Louis, containing thirty feet 
front on Main street, by one hundred and fifty feet in depth, 
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bounded west by Main street, north by lot of the estate of 
James McGunnegle, deceased, on the east by a lot of the 
estate of John McKnight, deceased, and on the south by a 
vacant lot, with the buildings, &c., thereon.” 

Deed from Archibald Gamble to John K. Walker, dated 
April 29, 1824—-same description of land as in last deed down 
to ‘* vacant lot,” ‘together with the buildings and improve- 
ments thereon, being the same lot and buildings purchased by 
me at sheriff’s sale, sold as the property of Thos. McKnight, 
as will appear by sheriff’s deed, dated 17th February, 1824.” 
Deed from John K. Walker to George W. Scott, dated Sep- 
tember 28, 1825—lot thirty feet front on Main street, by one 
hundred and fifty feet deep towards the river, more or less, 
bounded west by Main street, south by lot lately of the estate 
of John McKnight, north by lot of the late James McGunne- 
gle, east by lot of Thomas McKnight, on which there is a stone 
warehouse. On the above described lot hereby sold to George 
W. Scott, there is a stone dwelling house, part only of which 
is finished, and in which one Thomas McKnight now resides. 
The deed then recites the above deeds as the claim of title by 
which Walker claimed. 

Deed from George W. Scott to Wm. McCutcheon, dated 
January 2, 1832, describing the lot nearly the same as above, 
saying, ‘‘ it is bounded north by a lot of the heirs of Thomas 
Biddle, now deceased, lately Captain McGunnegle, east by lot 
of the United States, on the south by a lot of ground of Geo. 
W. Scott, formerly the property of one John McKnight,” and 
traces title through the foregoing deeds. 

Deed from Wm. McCutcheon to plaintiff, dated 24th May, 
1844—same description as last, adding, bounded ‘‘ south by 
@ lot now claimed by the heirs of John Mullanphy,”’ and recit- 
ing, as claim of title, the above mentioned deeds. 

The plaintiff then read deeds as follows : From Jacques Cla- 
morgan to Gregoire Sarpy; from Sarpy back to Clamorgan, 
and from Clamorgan to John McKnight and Thomas Brady, 
and from McKnight and Brady to Moses D. Bates—from 
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Moses D. Bates to Paul Anderson, and from Anderson to 
Captain James McGunnegle. These deeds were introduced to 
show that the south line of the lot conveyed to Moses D. Bates 
by McKnight and Brady was the southern line of the tract of 
land confirmed to Jacques Clamorgan, and that the lot of Mc- 
Gunnegle, as well as of Bates, called for in the deeds in the 
plaintiff’s chain of title, had a southern boundary line common 
with the northern boundary line of the Lachaisse tract—and 
this purpose for which they were introduced is admitted by the 
defendants in said written agreement, in these words: ‘‘ The 
south line of the lot described in the deeds from McKnight and 
Brady to Moses D. Bates, and in the deeds down to McGunne- 
gle, is by that description the south line of Clamorgan and 
north line of Madame Lachaisse.” 

The defendants were admitted to be in possession. 

The defendants, Coste and Camden, were admitted to be 
executors of Bryan Mullanphy. 

Defendant’s possession of the premises in dispute was 
(in the language of the agreed facts) by using it as a board 
yard, without a fence surrounding it, and before that posses- 
sion was taken, the land had been for some years vacant and 
unoccupied by any body. The plaintiff and those under 
whom he derives title, had not possessed the same since about 
the date of John McKnight’s deed to Thomas McKnight, ex- 
cept as follows: ‘* The persons occupying the stone house fre- 
quently passed to and from the street and the back part of the 
stone house over a strip of said land about three feet wide, 
extending along the north line of the land in dispute from the 
north-west corner thereof eastward about fifty feet to the back 
porch of said stone house, using said strip as a convenient 
mode of access from the street to the back part of the house, 
down to the present time.” 

For the defendants it was admitted, that the land occupied in 
fact by James McGunnegle (part of that described in his deed 
from Paul Anderson) did not come so far south as the line 
between Clamorgan and Lachaisse. The southern boundary of 
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the land so actually eccupied by him, was thirty feet north of 
the land in dispute. ; 

Thomas McKnight, shortly after his deed from John Mc- 
Knight, built a stone house on a lot, the southern boundary of 
which is the northern boundary of the lot in dispute, and he 
(McKnight) and those claiming under him, down to the plain- 
tiff, have constantly possessed that lot for more than twenty 
years thereafter, and it is still possessed by the plaintiff. Said 
lot is embraced between the letters A, L, M, D, on the 
diagram. | 

By a mortgage, dated 20th August, 1821, recorded Octo- 
ber 10, 1821, John and Thomas McKnight conveyed to the 
Bank of Missouri ‘‘a lot of ground in the northern part of 
the town of St. Louis, owned by Zhomas McKnight, con- 
taining the quantity of thirty English feet front, eastwardly on 
the Mississippi river, by one hundred and fifty feet, bounded 
northwardly by the lot and premises now (then) owned and 
occupied by James McGunnegle, southwardly by lot of John 
McKnight, hereinafter conveyed and described, westwardly by 
the lot of said Thos. McKnight, and eastwardly by the Missis- 
sippi river,” being part of property conveyed by John to Thos. 
McKnight, by deed of February 9, 1819. Also; a lot owned 
by John McKnight, adjoining the above lot, ‘‘ containing sixty 
feet in front, westwardly on Main street, by three hundred feet 
to the Mississippi river, bounded westwardly by Main street, 
northwardly by the lot above mentioned, and conveyed by said 
John to said Thomas McKnight, as aforesaid, southwardly by 
lot of said John McKnight, being part of lot heretofore owned 
by M. P. Leduc, east by the Mississippi river.” 

This mortgage was foreclosed in 1832, and John Mullan- 
phy bought at the sale under foreclosure. Whatever title said 
Mullanphy thereby acquired is now owned by defendants. 

The plaintiff asked the court to give the following five in- 
structions, which were refused : 

1. The jury are instructed that, to ascertain which was the 
lot designated as the lot of McGunnegle and Bates, mentioned 
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in the deeds in the plaintiff’s chain of title, they will be gov- 
erned by the lines thereof as shown by the deeds given in evi- 
dence by the plaintiff, connecting McGunnegle with Clamor- 
gan; and the south line of the Bates or McGunnegle lot, as 
shown by the deeds conveying it, is the northern boundary line 
of the lot conveyed by John to Thomas McKnight. 

2. The jury are instructed that, even though the lot of Mc- 
Gunnegle was not occupied as far south as the southern line 
of the lot described in the deed to him, yet the lot designated 
as the lot of McGunnegle means the lot conveyed to him, and 
whether occupied by him or not, is not a subject which controls 
the description of the lot of Thomas McKnight. 

3. If the jury believe from the evidence, that the dividing 
line of the Clamorgan and Lachaisse tracts of land is a well 
ascertained, notorious line, and that the line was known to the 
owners of the land on both sides of it (north and south) when 
the deed to Moses D. Bates was made, and that said deed to 
Bates was meant to convey a lot, the southern line of which 
was this same line, and that the lot of Bates was conveyed to 
James McGunnegle, and that the lot conveyed by John to 
Thomas McKnight was, according to the description of the 
land contained therein, located next south of said lot convey- 
ed to Bates, and that the deeds given in evidence, connecting 
Thomas McKnight with the plaintiff, were meant by the par- 
ties to them to convey the lot described in the deed from John 
to Thomas McKnight, they will find for the plaintiff. 

4, The jury are instructed that, to ascertain what particular 
land was conveyed by the deeds which connect Thomas Mc- 
Knight with the plaintiff, they are to be governed and con- 
trolled by the words used in describing the land only. 

5. And if the jury find that, in any of these deeds, there 
are words which speak of improvements, or a stone house as 
being on the lot conveyed, and it is shown in evidence, that 
the improvements or stone house are not precisely on the lot 
described, but on a lot adjoining it, then they are instructed 
that they are to reject from said deeds all the words which 
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make mention of the improvements or house, and are instructed 
not to make the location of the ground conveyed be in any 
manner influenced by the location of the house. 

The court gave the following instructions for defendants, 
marked 9 and 10: 

9. If the jury believe from the evidence, that Thomas Mc- 
Knight, under his deed from John McKnight, took possession 
of a lot of ground, thirty feet front on Main street, bound- 
ed north by the land on which James McGunnegle lived, 
and erected a stone house thereon and occupied the same, and 
he and those deriving title from him, down to the plaintiff, 
occupied the same for more than twenty years and down to the 
present time; and if the jury further believe that the lot on 
which said house was erected, and which was so actually occu- 
pied, did not include any part of the land now sued for, they 
will find for the defendants. 

10. If the jury find that Thomas McKnight took possession 
of the lot on which the stone house was built, more than twenty 
years ago, as the lot of thirty feet front on Main street, con- 
veyed to him by John McKnight, and erected valuable improve - 
ments thereon, and that such possession was taken with the 
consent of the adjoining proprietors, and has ever since been 
held by Thomas McKnight and his grantees, and that the same 
is no part of the property in dispute in this case, and that said 
lot contains as much ground as is mentioned in the deeds to 
the plaintiff, then the plaintiff cannot recover. 

The plaintiff made a motion for a new trial, which was re- 
fused, and he appealed to this court. 

F. 4. Dick, for appellant. 1. The evidence offered by 
the plaintiff showed that he had the documentary title to the 
ground in dispute. In determining what land was embraced in 
the deeds, the jury should have been directed to confine their 
attention to the words applying to the land, and to throw out of 
view the words referring to the erections upon the premises. 
Hart v. Rector, 13 Mo. Rep. 497. 1 Greenl. Ev. §301. 2. 
The instructions given by the court were not warranted by the 
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evidence, were calculated to mislead the jury, and, as applied 
to this case, incorrectly stated the law. There was no evidence 
tending to show how possession of the lot north of that in dis- 
pute was taken, nor tending to show the establishment of lines 
of that lot. 3. The plaintiff was not estopped from asserting 
his title to the lot. The fact that he never inclosed it does not 
estop him. The law does not require a man to keep all his 
land within his inclosure. As he has always had actual pos- 
session of the northern part of the lot embraced in his deeds, 
and as the title by which he holds that part embraces the land 
in question, in contemplation of law, he has been all the time 
in possession of the lot in dispute, excepting for such time as 
defendant was proven to have had possession. Cottle v. Syd-' 
nor, 10 Mo. Rep. 763. Hall v. Powell, 4 8. & R. 465. 
Barr vy. Gratz, 4 Wheat. 2138. Green v. Liter, 8 Cranch, 
229. 5 Litt. 88. 2 Bibb, 508. Tillinghast’s Adams, 54, 
note 2. 4. The defendant has shown no title in himself either 
by deed, acts zn pais, or occupancy and improvement; nor 
has he shown a general settlement of the lots in that vicinity 
according to the line he contends for; nor that he has not the 
full quantity of ground his deeds call for, without including the 
land in dispute. 5. The evidence showed that for more than 
twenty years, the plaintiff, and those under whom he claims, 
have had actual possession of three feet of the land in dispute 
immediately south of the house; and for that, at all events, 
he was entitled to a verdict. 

Edward Bates and C. Gibson, for respondent. More 
than twenty years before the commencement of this suit, Thos. 
McKnight, under whom the plaintiff claims, under his deed 
from John McKnight, took possession of the lot on which the 
stone house was built, as the lot conveyed to him by said 
John McKnight. He located the lot with the consent of the 
adjoining proprietors, and erected valuable improvements 
thereon, and he and those claiming under him have continu- 
ed in such possession about thirty years. The plaintiff is, 
therefore, estopped from denying the correctness of such loca- 
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tion. A party may be estopped by acts zn pais, as by livery, 
by entry, by acceptance of an estate. Bacon’s Ab. vol. 7, 
p- 618 (mew ed.) Biddle y. Hammond, 18 Mo. Rep. 835. 
Taylor & Mason v. Zepp, 14 Mo. Rep. 482. The deeds 
under which plaintiff claims call for McGunnegle on the north, 
and one of them describes the lot as ‘‘ commencing at the 
south-west corner of the lot on which McGunnegle now “ives.” 
The south boundary of McGunnegle’s lot must be taken to be 
that which had been established and acquiesced in, and accord- 
ing to which possession has been had for more than thirty 
years. The calls in the earlier deeds were vague and uncer- 
tain, being only the names of adjoining proprietors, whose 
lots, for aught that appears, were as uncertain in their loca- 
tions as the land in question. After McKnight covered the 
entire front of his lot with a house, that house became the most 
conspicuous and permanent landmark in the neighborhood, and 
became the governing clause in all the subsequent deeds. It 
is a settled principle that the most conspicuous and notorious 
objects called for shall govern, where calls are doubtful or 
conflicting. Upon this principle it is submitted, that the sher- 
iff's deed to Gamble and all the subsequent deeds down to 
plaintiff, convey nothing but the thirty feet front on which the 
house stood. If the plaintiff ever had any title to the land in 
question, he is barred by the statute of limitations. 


RYLAND, Judge, delivered the opinion of the court. 


1. This is an action brought by the plaintiff for a lot of 
ground in the city of St. Louis. To be enabled better to un- 
derstand this case, the following diagram is made : 
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Diagram 4. 





E, F, G, H, is the 
lot of ground be- 
longing to James 
McGunnegle, ac- 
cording to the deed 
a E- to him ; being the 
lot sold by Mc- 
Knight & Brady to 
Moses D. Bates, 
which was after- 
wards purchased 
by McGunnegle. 
F, I, K, G, is the 
lot conveyed by 
John McKnight to Thomas McKnight, according to his deed. 
A, B, C, D, is the stone house built by Thos. McKnight. A, 
L, M, D, is the lot occupied by Thos. McKnight and those 
claiming under him, under the purchase at sheriff’s sale by 
Gamble. A, I, K, L, is the lot sued for. 

The plaintiff claims under the purchase made by Archibald 
Gamble at sheriff’s sale. By an examination of this plat or 
diagram, it will be seen that the lot of James McGunnegle is 
embraced within the lines E, F, G, H, and the lot conveyed by 
John McKnight to Thos. McKnight is embraced by the lines 
F, I, G, K—that is, the line F, G, is common to the two. It 
will also be seen, that the stone house built by Thomas Mc- 
Knight, embraced between the line A, B, C, D, extends over 
some fifteen feet or more on the lot of Jas. McGunnegle. 
This stone house covers the front of the lot marked on the 
diagram A, L, M, D, being thirty feet on Main street front. 
The plaintiff contends that he, under his purchase, is the owner 
of the lot F. I, K, G—that is, that he owns the fifteen feet 
and some inches front on Main street, south of the stone house, 
running back the length of the lot. 




















Main street. 
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Let us now see how the plaintiff claims title. Archibald 
Gamble purchased at sheriff’s sale the following described lot: 
‘< All the right, title, claim, interest, estate and property of 
the said Thos. McKnight in and to a lot of ground, situate, 
lying and being on Main street, in the city of St. Louis, con- 
taining thirty feet front, by one hundred and fifty feet in depth, 
(more or less,) all French~measure, bounded on the west by 
Main street, on the north by a lot belonging to the estate of 
James McGunnegle, east by a lot belonging to the estate of 
John McKnight, and on the south by a vacant lot, together 
with the buildings and improvements thereon, there being a two 
story stone house on the same, recently erected by the said 
Thomas McKnight, and, as yet, unfinished.”” This is the de- 
scription of the lot conveyed to Gamble by the sheriff, Walker ; 
all the subsequent deeds from Gamble down to the plaintiff, 
describe the same lot and refer to his purchase. 

Now the sheriff.did not pretend to sell by the metes and 
bounds described in the deed from John McKnight to Thomas ; 
he was not selling by a paper title, with the description there- 
on, but he sells ‘‘all the right, title, claim, interest, estate and 
property which Thomas McKnight had in and to a lot of 
ground situated on Main street, containing thirty feet front by 
one hundred and fifty feet in depth, more or less, all French 
measure, bounded on the west by Main street, on the north by 
a lot belonging to the estate of James McGunnegle, east by a 
hot belonging to the estate of John McKnight, and on the south 
by a vacant lot, together with the buildings and improvements 
thereon, there being a two story stone house on the same, re- 
cently erected by said Thomas McKnight, and as yet unfinish- 
ed.”? Now this lot thus described, with the two story stone house 
erected by Thomas McKnight thereon, thirty feet front, was 
the lot sold and purchased by Gamble. Thomas McKnight 
had the possession of this lot; he was building on it. How 
he and McGunnegle arranged about the fifteen feet on Me- 
Gunnegle’s lot does not appear, nor does it matter. That was 
the lot bought by Gamble ; that was the lot bounded north by 
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a lot of the estate of James McGunnegle ; that was the lot, all 
the right, title and claim of McKnight unto which was sold. 
The distinguishing mark of designation on this lot, was the two 
story stone house, recently erected by McKnight, and not as 
yet finished. It was this lot and its improvements thereon 
which Gamble bought. There is no false demonstration in this 
description. The sheriff sold a lot, fronting on Main street 
thirty feet, bounded on the north by a lot belonging to the es- 
tate of James McGunnegle, extending one hundred and fifty 
feet in depth, with a two story stone house erected thereon by 
Thomas McKnight, not yet finished. This is the lot on the 
diagram A, L,M,D. It is, as will be seen, bounded on the 
north by a lot of James McGunnegle. It is thirty feet front 
on Main street—bounded by a vacant lot on the south, and 
runs back one hundred and fifty feet. 

There is no room here to invoke the principle decided by this 
court in the case of Hart and Rector—there is nothing here to 
exclude as a false demonstration. There is no pretence that 
the sheriff’s deed to Gamble was for any lot or part of a lot 
south of the stone house. The lot then in McKnight’s pos- 
session, on which was the two story stone house, unfinished, 
thirty feet in front, was the lot bought by Gamble, and has, as 
appears by the agreed facts in this case, remained in the pos- 
session of those claiming under Gamble’s purchase ever since. 

This lot embraces no part of the ground sued for in this ac- 
tion. Thomas McKnight was in possession of a lot thirty feet 
front on Main street ; he was building thereon a two story stone 
house, which was not then finished. North of this lot was a 
lot of the estate of McGunnegle ; south was a vacant lot—it 
ran back one hundred and fifty feet, the stone house thirty 
feet fronting on Main street. This is represented by the lines 
A, L,M,D. Allhis right and title to this lot, thus possessed 
by him—thus described, was sold at sheriff’s sale, and bought 
by Gamble. This lot, then, does not include any part of the 
lot marked on the diagram A, I,K, L. From this view of the 




























































| 


ne ee nae nen Te Tene ae 


ST. LOUIS. 


Lamothe v. St. Louis Marine Railway end Dock Co. 








_ Subject, the plaintiff could not recover below ; therefore there 
is no error in the judgment of the court below for the defend- 
ants. It will be affirmed, the other Judges concurring. 


LaMoTHE, Respondent, vs. St. Lovuts Marine Rarway AND 
Dock Company, Appellant. 


1. The acts of an agent within the scope of his usual employment are binding 
on the principal, as to third persons, until they have notice of a revocation 
of the agent’s authority. 


Appeal from St. Louis Court of Common Pleas. 


7. B. Hudson and 7. T. Gantt, for appellant. 1. 
The acts of Cutting were not binding on the company after 
July 15, 1850, he having on that day ceased to be its agent. 
2. The custom of the company being only to take charge of 
boats when they were brought along side of the ways by direc- 
tion of the company in order to be taken on the docks, express 
authority from the company was necessary, to enable an agent 
to bind the company by a contract different from such custom. 
Schimmelpennich v. Bayard, 1 Pet. R. 265. Pickering v. 
Burk, 15 East, 48. Stubbing v. Heintz, Peake’s Rep. 47. 
Pearce vy. Rogers, 8 Esp. 214. Andrews v. Kneeland, 6 
Cow. 854. Beals v. Allen, 18 J. R. 868. Parsons vy. 
Armor, 3 Pet. Rep. 428. Snow v. Perry, 9 Pick. 542. 
Wiltshire vy. Sims, 1 Camp. 258. Brown vy. Staton, 2 
Chitt. 353. é 

Knox & Kellogg, for respondent, cited Story on Ag. 
§470. 12 Modern, 346. Salte v. Field, 5 T. R. 215. 
Strobh. 506. 2 Kent’s Comm. (4 ed.) sec. 41, p. 644. 


RyLanD, Judge, delivered the opinion of the court. 


This action was instituted to recover of the defendant the 
value of a ferry boat charged to have been lost by the negli- 
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gence or carelessness of the defendant’s agent. There was much 
conflicting testimony in the case. All of the evidence of the 
plaintiff tended to prove that Alfred Cutting, at the time the 
boat was brought to St. Louis for repairs, was the superintend- 
ent and foreman of the defendant, and that he was so when the 
contract was made by him. Cutting, as the agent of said de- 
fendant, contracted with the plaintiff for the repairs of his 
boat. 

Defendant offered evidence tending to show that, though Al- 
fred Cutting was agent for said defendant, and was foreman 
and superintendent of the docks of said defendant when the 
contract was made with plaintiff for the repair of his boat, he 
ceased to be such foreman and superintendent on Saturday, the 
13th of July, being the Saturday night previous to Monday 
_ morning when said boat was brought to St. Louis. The evi- 
dence of defendant further tended to prove that said Cutting 
continued in the employment of said defendant, from the time 
said contract was entered into till some weeks after the plain- 
tiff’s boat was lost, though the actual superintendent of the 
dock, after July 15th, was Luther Perkins. In regard to all 
the material points in the case, the testimony of the plaintiff 
was in direct conflict with the testimony of the defendant. Two 
verdicts have been rendered for the plaintiff. On motion of 
plaintiff, the court instructed the jury as follows : 

If the jury believe from the evidence, that Alfred Cutting was 
the authorized agent of the defendant to take control of boats 
brought to the place of business of the defendant to be repair- 
ed, and that, as such agent, said Cutting took charge of said 
ferry boat of plaintiff, and that, through the inattention or care- 
lessness of said Cutting, said boat was lost, they will find for 
the plaintiff. 

The fact that Cutting told plaintiff not to bring his boat to 
St. Louis until such time as he (Cutting) should direct, will 
not prejudice the plaintiffs right to recover, if the jury be- 
lieve from the evidence that, when the boat was in fact brought 
to St. Louis, it was taken possession of by said Cutting, as 

14—voL. XVII. 
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agent of defendant, and was lost through the inattention, 
negligence or carelessness of Cutting. 

On motion of the defendant, the court instructed the jury as 
follows : 

The jury are instructed that, if they believe from the evi- 
dence that the boat of the plaintiff was not in charge of the 
defendant, at. the time she sunk, then the defendant is not 
liable for her loss. 

If the jury believe from the evidence, that Gilky brought the 
boat of plaintiff to St. Louis before he was notified to do so 
by Cutting ; that Cutting, on Gilky’s telling him of the arrival 
of the boat at St. Louis, told Gilky that the docks were full, 
which statement was correct ; that Gilky then left the city, 
leaving the boat in charge of the boy of whom the witnesses 
have spoken, without any agreement on the part of defendant 
to take charge of said boat until there was a place for her on 
the docks, and that before there was a place for her on the 
docks, the boat was lost by the carelessness of Gilky and the . 
boy left in charge of her, without any participation therein by 
defendant, then the plaintiff cannot recover. 

The court refused the following instructions, asked by the 
defendant : 

No liability of defendant can be made to accrue in conse- 
quence of any failure of Cutting, as an individual, and not as 
agent of defendant, to save the vessel of the plaintiff; such ne- 
glect, if it occurred without any antecedent promise, cannot be 
the foundation of any legal liability against the defendant ; if 
Cutting was not the foreman or superintendent of the defend- 
ant on the 15th of July, 1850, nor especially authorized to take 
charge of boats generally, nor of this boat-in particular, on 
account of defendant, then defendant is not liable for his 
acts. 

That if the jury believe the evidence of Simmons, Cutting or 
Perkins, relative to the time and circumstances when the change 
of superintendent of the docks took place, then Cutting had no 
authority to bind defendant on the 15th July, 1850. 
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The court, of its own motion, instructed the jury as follows: 

If the jury believe from the evidence, that Cutting was su- 
perintendent or foreman for defendant when the contract was 
made with plaintiff for the docking and repairing of his boat, 
and that he made on the part of defendant said contract with 
plaintiff, then any agreement or acts of said Cutting, on the 
15th of July, within the scope of the powers of said foreman 
or agent, so far as the plaintiff was concerned, would bind the 
defendant, unless the plaintiff or his agent acting for him at 
the time, was informed and knew that said Cutting had ceased 
to be foreman or superintendent for defendant. 

If the plaintiff, or plaintiff’s agent, acting for him, on the 
15th of July, knew that Cutting had ceased to be the foreman 
or superintendent of defendant, and had no authority to take 
possession of the boat, under the circumstances, then the de- 
fendant is not liable therefor. 

If the custom or general duties of foreman or superintend- 
eent included the taking charge of boats under the circumstan- 
* ces proved, then the foreman or superintendent had authority 
so to do, so as to bind the defendant ; otherwise not. 

The defendant is not liable for any neglect of Cutting to 
save the boat, unless Cutting was, at the time, agent for de- 
fendant and the boat under charge of defendant. 

1. From the facis in this case, it will be seen that the only 
points necessary for the consideration of this court, arise upon 
the instructions given and refused by the court below. The 
evidence being conflicting and contradictory, the facts involved 
were for the determination of the jury ; and if the law of the case 
has been so given as to present the whole case in a proper light 
before the jury, that must end the controversy. 

Whether Cutting or Perkins was, on the 15th day of July, 
(the day the boat was brought down to the company for re- 
pairs,) the agent of the company, at the time the boat was 
received, cannot alone determine the rights of these parties. 
Cutting had been the agent ; a correspondence or conversation 
about the repairing of the boat had taken place before that 
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day, between Cutting, as the agent and superintendent of the 
company’s dock, and Gilky, the agent of the plaintiff. Gilky 
brought the boat down; Cutting was there at the company’s 
docks ; Gilky says Cutting took charge of his boat and promised 
to take care of and repair her as soon as the docks became emp- 
ty. The company contends that on Saturday, the 13th July, 
Perkins came home from his visit to the east, and commenced 
his business for the company on Monday, 15th July, the day 
the boat was brought, as the superintendent or agent of the 
company, and that Cutting was on that day no longer such 
agent or superintendent. He ceased to act as such on Satur- 
day night previous. It is evident that Cutting had been the 
agent ; had, as agent, conversed about the repairing of this very 
boat ; had promised to write to let Gilky know when to bring his 
boat down ; that when the boat was first brought, he, Cutting, 
was not willing to receive her. There is testimony to these acts. 
Now in order to exonerate the company from the promises and 
acts of Cutting on the 15th July, with third persons, such® 
persons must have knowledge of the fact, that Cutting was 
no longer the agent of the company. Between the company 
and Cutting, the relation of principal and agent might have 
ceased. But if third persons, not knowing that the relation 
had ceased, had bargained with Cutting, as the agent of the 
company, in good faith, such persons would hold the company 
responsible. 

In looking into the instructions given by the court, we think 
that the whole transaction was properly laid before the minds 
of the jury; that the merits of the case were fairly, under the 
law, put before them ; that the instructions refused could not 
have had a tendency to make the case more plainly understood 
by them. In the conflict of evidence, the jury must determine, 
and we have no disposition to interfere with them in matters so 
peculiarly within their province. 

We consider the main point, the one about the character of 
Cutting on the 15th of July, and this we think a very plain 
one. Story on Agency, §470, speaking of the revocation of 
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the powers of agents, says: ‘‘In the next place, let us con- 
sider at what time and under what circumstances the revoca- 
tion by the act of the principal takes effect. And here the 
rule of our law is equally clear and comprehensive and just. 
As to the agent himself, subject to what has been already stated, 
it takes effect from the time when the revocation is made known 
to him, and as to third persons when it is made known to them, 
and not before. Until, therefore, the revocation is so made 
known, it is inoperative. If known to the agent, as against 
his principal, his rights are gone ; but as to third persons, who 
are ignorant of the revocation, his acts bind both himself and 
his principal.” 

Upon the whole case, then, as it was submitted to the jury 
by the court below, in the opinion of this court there is no error, 
and the judgment must consequently be affirmed. The other 
Judges concurring, it is affirmed. 


ASPINALL, Plaintiff in Error, vs. Jonzs et al., Defendants in 
Error. 


1. Where a debtor fraudulently transfers his stock in trade, the course for the 
creditor to pursue is, not to sue the transferee on his demand, but to levy 


upon the property under an execution or attachment against the original 
debtor. 


2. Where A. and B. assign a lease by way of mortgage to secure a creditor, 
and afterwards, by a fraudulent combination with C. to defraud the credi- 
tor, suffer the lease to be forfeited, and C. takes a new lease, the latter will 
be held a trustee for the benefit of the creditor. 


Error to St. Louis Court of Common Pleas. 


7. T. Gantt, for plaintiff in error. There was evidence 
tending to show fraud on the part of Jones which should have 
gone to the jury. 

Todd & Krum, for defendants in error. There was no 
evidence of any fraud or collusion on the part of Jones. He 
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had a right to accept a new lease, even though he had notice of 
the sub-lease from Morgan and Van to plaintiff. The forfeit- 
ure of the original lease to Morgan and Van necessarily ter- 
minated the sub-lease to plaintiff. 


Scorr, Judge, delivered the opinion of the court. 


This was a suit under the code, the petition in which alleges 
that Morgan & Van, who were partners, borrowed from Aspi- 
nall, the plaintiff, the sum of fifteen hundred dollars, for the 
payment of which they executed their promissory note. That 
Jones was in the employ of Morgan & Van, and was active in 
procuring the said loan for his employers. To secure the re- 
payment of the loan, Morgan & Van executed, by way of as- 
signment, a sub-lease to the plaintiff of certain leasehold prem- 
ises which they held from Carriére, Papin and others. This 
lease, in its terms, was subject to forfeiture for non-payment 
of the rent, which became due monthly. The note executed by 
Morgan & Van was dated January 15, 1850, and was payable 
ninety days after date. Jones, though no party to the note or 
to the lease, was active in procuring the loan; he was present 
when Morgan & Van refused to deliver up the original lease to 
the plaintiff, saying, they wished to put it upon record. That 
the lease never was recorded, but was fraudulently withheld 
from record by Morgan, Van and Jones; that on the day the 
note became due, the original lease was fraudulently surren- 
dered to the lessors, and a new lease, on the same terms as those 
of the original lease, was executed to Jones for the unexpired 
term ; that, at the same time, Jones, by a pretended sale, con- 
trived to defraud the creditors of Morgan & Van; took from 
them their stock in trade, the only consideration for which was 
his codperation in their scheme to defraud their creditors ; that 
Morgan & Van obtained the loan with a fraudulent intent, and 
that Jones was an active participant in all their measures, and 
was fully aware of the existence of the sub-lease to the plaintiff, 
and that & show of a surrender was made, instead of taking an 
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assignment of the lease from Morgan & Van, to cover the fraud 
that was practiced on the plaintiff; that Jones was a partner 
of Morgan & Van. 

The defendants, Morgan & Van, suffered judgment by de- 
fault on notice by publication. Jones answered, denying that 
he was more than clerk for Morgan & Van at the time of the 
transaction ; that he did nothing but as clerk, and received no 
part of the money borrowed ; that he was no party nor privy 
to any contrivance to defraud the plaintiff ; that he was no 
partner of Morgan & Van; that after the lease was duly for- 
feited for non-payment of rent, according to its terms, he took 
a lease for the unexpired term, on his own account. There 
was a denial of all design to cheat or defraud Aspinall, but no 
specific answer relative to the charge of a fraudulent convey- 
ance of their stock in trade hy Morgan & Van to Jones, to hin- 
der and delay their creditors. 

Upon the trial by a jury, it was shown that the negotiation 
preceding the loan took place as stated in the petition; that 
Jones was present and privy to all that was done on that occa- 
sion. He was then aclerk of Morgan & Van. That the lease to 
Morgan & Van was consequent upon conversations with Jones. 
One of the lessors had a conversation with Jones, and Jones 
informed him that Morgan & Van were not able to pay the rent 
and offered to take a lease of the property. In consequence of 
this information, the rent was demanded and the lease for- 
feited. Jones was tenant at the time, and along with Morgan 
& Van endorsed on the notice of forfeiture a writing, expressive 
of their willingness to yield up possession of the leasehold 
premises. One of the lessors had a faint recollection that, be- 
fore the forfeiture, Jones said something about a mortgage of 
the premises, when he replied to Jones that Morgan & Van had 
no right to make it, and he should not assent to it. He was de- 
termined to keep Aspinall out, and for that purpose took advice 
of a lawyer, as soon as he heard of Aspinall’s claim. He was 
determined that neither Aspinall nor any one else should be be- 
tween him and his tenants. So soon as he heard that Morgan 
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& Van would not pay the rent, he determined to take steps to 
produce a forfeiture. Jones was in the house of Morgan & 
Van when they did business on Second street, and was after- 
wards with them in the leasehold buildings on Main street. 
After Morgan & Van left in April, 1850, Jones remained in 
possession and as proprietor of the store and stock. After 
Jones obtained the lease, he said that he had offered Aspinall 
$3,400 a year for it, but that he asked $3,600. No improper 
conduct was imputed to the lessors in exacting a forfeiture of 
the original lease, or in granting a lease to Jones. 

Upon the case as made, the court instructed the jury that, 
upon the evidence in this case, the plaintiff is not entitled to re- 
cover in this action, or have the relief prayed for against Chas. 
G. Jones, one of the defendants. 

Upon this the plaintiff submitted to a non-suit, and has 
brought the case to this court. 

1. There is nothing shown in the cause which makes Jones 
liable as a party to the loan obtained from Aspinall. His mere 
assistance as a negotiator for Morgan & Van surely would not 
make him a debtor. Indeed, the form of the security taken is 
conclusive on this question. Morgan & Van executed the note 
given for the money borrowed. Had Jones been regarded as a 
party to the transaction, his signature to the security would 
have been required. There is not the least evidence in support 
of the allegation in the petition, that Jones was a partner of 
Morgan & Van. Even if it was true that Morgan & Van 
made a fraudulent assignment of their stock in trade to Jones, 
that would not authorize a judgment against him for the origi- 
nal debt. The transfer being in fraud of creditors, the course 
to have been pursued would have beeen an attachment, or a 
levy and sale of the property by execution on a judgment first 
obtained against Morgan & Van. 

2. The question presented by the evidence and pleadings is, 
whether Jones obtained the lease he now holds under such cir- 
cumstances as rendered the transaction fraudulent and void as 
to Aspinall, who held a sub-lease, by way of mortgage, on the 
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premises. Whether, as Jones was in possession, he was a 
secret assignee of Morgan & Van, on whom the payment of 
rent would have devolved, and whether, such being the case, if 
a forfeiture was induced before Aspinall was entitled to go into 
the possession of the premises and save them from forfeiture, 
the new lease taken by Jones could be set up to defeat the 
mortgage to the plaintiff. Whether, if there was any fraudu- 
lent combination among Morgan, Van and Jones, to produce a 
forfeiture to the injury of Aspinall, although there was no 
cooperation in the fraud on the part of the lessors, Jones 
would not be held a trustee for the benefit of Aspinall, not- 
withstanding his new lease. If the forfeiture was a fraudu- 
lent contrivance to defeat the interest of Aspinall, effected 
through the agency of Jones, the transaction cannot enure to 
the benefit of Jones. Jones v. Kearney, 1 Drury & Warren, 
134. As the question involved is one of fraud in fact, whose 
determination belongs exclusively to the jury, and as the case 
will be sent back, we abstain from any comments on the evi- 
dence, preferring that the facts should be collated and com- 
mented on, in the presence of those who are the constitutional 
triers of their weight and effect. From all the evidence in the 
record, we do not believe, that the case is of that character 
which warranted the court below in taking it from the jury. 

The other Judges concurring, the case will be remanded 
(the judgment being reversed) for a new trial. 


CHILDS, Plaintiff in Error, vs. Toe Bank oF THE STATE OF 
Missouri, Defendant in Error. 


1. Neither an action for malicious prosecution, for slander, nor for false im- 
prisonment, can be maintained against a corporation. 

2. Although, under the new code, a plaintiff may unite in his petition as many 
causes of action as he may have, yet each cause must be distinctly and 
separately stated. 
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Error to St. Louis Court of Common Pleas. 


Childs brought an action under the new code, alleging that 
the defendant had falsely accused, and caused him to be accus- 
ed of embezzlement, and upon this charge had unjustly and 
maliciously, and without probable cause, caused him to be ar- 
rested and imprisoned ; that under color of a search warrant, 
the defendant had obtained possession of certain valuable pa- 
pers and evidences of debt belonging to the plaintiff; that the 
defendant had caused the dwelling house of plaintiff to be be- 
set by armed men by day and by night, thus restraining the 
plaintiff and his family of their liberty, and interrupting their 
intercourse with their friends; and that the defendant had 
falsely and maliciously caused the plaintiff to be indicted and 
prosecuted ; for all which grievances, the plaintiff claimed 
damages to the amount of fifty thousand dollars. 

A demurrer to this petition was sustained, and the cause is 

\. brought to this court by writ of error. 

' Edward Bates, for plaintiff in error. The bank, as a cor- 
poration, was legally capable of doing all the wrongs charged in 
the petition; but if capable of doing any one of them, it was 
erroneous to sustain the demurrer. Our statute law puts cor- 
porations and private persons on the same footing. R. C. 
1845, ch. 101, §10. Our statute of set-off is not restrained to 
natural persons. City of St. Louis vy. Rogers, T Mo. R. 19. 
The federal courts consider corporations as the mere aggregate 
of the individual members, and take or refuse jurisdiction ac- 
cordingly. Hope Insurance Co. vy. Boardman, 5 Cranch, 57. 
Bank vy. Deveaux, ib. 61. Bank U.S. y. Planters’ Bank, 
9 Wheat. 904. Kirkpatrick v. White, 4 Wash. C. C. R. 
595. A money corporation may commit a trespass, and it is 
sufficient to charge the corporation as a trespasser, that its pre- 
sident ordered the sheriff to execute a writ. Ford v. Per- 
petual Insurance Co., 11 Mo. Rep. 295. In the nature of 

: things, corporations are as capable of doing wrongful acts, as 

private persons are, and justice requires that they should be 
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held responsible for them in the same way ; and this is the set- 
tled doctrine of the common law. Yarborough v. Bank of 
England, 16 East, 6. Parsons v. Loyd, 3 Wilson’s Rep. 
Goodloe v. Cincinnati, 4 Ohio, 518. 48. &R. 6. An- 
gell & Ames on Corporations, (3 ed.) 385, §7, and espe- 
cially p. 391. 

Miron Leslie, for defendant in error. It is physicially and 
legally impossible that a corporation, as such, can maliciously 
prosecute, or wilfully slander any one. Kyd on Corporations. 
Bacon’s Ab. 4Serg. &R. 6. 16 East, 6. 20 Maine Rep. 


RyLaNnD, Judge, delivered the opinion of the court. 


1. The difficulty under which we have labored in this case, 
was to classify the action. It is brought under the new code. 
If it were an action of slander, we should at once say that it 
could not be maintained. The bank is a corporation—it can- 
not utter words—it has no tongue—no hands to commit an 
assault and battery with—no mind, heart or soul to be put into 
motion by malice ; therefore, if it was an action for an assault 
and battery, or for a malicious prosecution, or for slander, we 
should at once say, that such could not be maintained. Yet 
the doctrine is well settled that corporations are now liable for 
torts, in some cases, in the same manner as persons individual- 
ly are. The bank of England has been sued in trover and the 
action sustained. Many corporations have been sued for the 
misfeasance or malfeasance or negligence of their servants or 
agents. Yet I have not been able to find where a public or private 
corporation was sued, either for slander, malicious prosecution, 
false imprisonment or for assault and battery, and the action 
held maintainable. In the nature of things, manifest injustice 
might follow from allowing such actions. In such corpora- 
tions, the majority of the incorporators rule and manage the 
affairs, appoint agents, officers and servants, and direct their 
conduct. 

Suppose the majority of directors of a bank should, by a 
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vote, order one of its servants to strike a man, or to have a 
man accused of larceny, and have him arrested and imprisoned ; 
these acts were ordered to be done by a majority, against the 
votes and wishes of the minority. Now let the corporation be 
held liable to be sued as such, and the innocent must suffer 
with the guilty, the non-offending with those directing and or- 
dering the injury. This cannot be. In 20 Maine Rep. 43, 
State v. Great Works Milling and Manufacturing Co., it 
is said by Chief Justice Weston, ‘‘ a corporation is created by 
law for certain beneficial purposes. They can neither commit 
a crime or misdemeanor by any positive or affirmative act, or 
incite others to do so as a corporation. It is a doctrine in 
conformity with the demands of justice and a proper distinc- 
tion between the innocent and the guilty, that when a crime or 
misdemeanor is committed under color of corporate authority, 
the individuals acting in the business and not the corporation 
should be indicted.” In 1 Ohio Rep. 28, Orr v. Bank of 
United States and others, o=2 of the questions was, ‘* whether 
@ corporation aggregate is liable to be sued by its corporate 
name, in an action of trespass for an assault and battery and 
false imprisonment.” In this case, Judge Burnet delivered 
the opinion of the court. He reviewed the cases from the 
earliest reporters, Thorp’s opinion in 22 Ass. 67, down to 12 
Johns. 227; 14 Johns. 118; 7 Mass. 169; 16 East, Yar- 
borough v. Bank of England ; 7 Cranch, 299 ; and concludes 
on this point thus: ‘‘ On the whole, whatever exceptions may 
exist to the rule, that actions of trespass generally do not lie 
against corporations, it is evident that the action now under 
consideration cannot be one of the exceptions, and therefore 
that it cannot be sustained against the bank.” 

‘¢ An action for an assault and battery committed on a corpo- 
ration aggregate in their corporate character, would be a novel- 
ty in judicial proceedings ; and yet it appears to be as contra- 
ry to reason and common sense, that they should be the agents 
in such a trespass, as it is that they should be the objects of 
it.”” Malicious prosecution—false imprisonment —slander, 
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must all come within the principles of these decisions. The 
persons doing the deed are liable individually, not the corpo- 
ration. We therefore think in this action, that the court below 
properly sustained the demurrer. / 

2. The new code of practice says the ‘‘ plaintiff may unite 
in his petition as many causes of action as he may have.”? 
Art. 7, §12. The petition shall contain ‘‘a statement of 
the facts constituting the cause of action, in ordinary and con- 
cise language, without repetition, and in such manner as to 
enable a person of common understanding to know what is in- 
tended.” Art. 6, §1. 

In New York, the code says the complaint shall contain ‘a 
plain and concise statement of the facts constituting the cause 
of action, without unnecessary repetition,” and the plaintiff 
can unite several causes of action in the same complaint, when 
they are of the same nature. How unite them? By mixing 
them up in one undistinguished and undistinguishable mass ? 
Clearly not; reason forbids this. It needs not the results of 
centuries of experience to show us how inconvenient this would 
be. See 6 Howard’s Practice Rep. 298. 

In New York, where they have greatly improved the code 
since it was first adopted, they require each distinct cause of 
action to be set down with precision and particularity ; and if 
the plaintiff fails to make the proper statements, they will be 
stricken out as redundant. He is not permitted to throw the 
burden of analyzing his complaint, and of separating the 
causes of action, on the court; nor is the defendant required 
to do this at his peril. See the case above cited. 

Now under our statute, where the plaintiff is permitted to put 
in his petition as many causes of action as he may have, no 
matter what may be their nature or origin, there is still great- 
er necessity for him to mark each cause distinctly ; separate 
each cause from its neighbor with proper marks and with pro- 
per distinctness, or ‘‘ the person of common understanding”’ 
may not be able to know what is intended; indeed the most 
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acute professional mind may be at a loss to know what is in- 
tended. 

These observations are necessary in order to make plaintiffs 
more particular and more careful. We have already decided, 
that multifariousness and duplicity are defects under our law 
yet; we have not said that they can be reached by a demurrer, 
nor will we; but then there is a remedy for such defects. 

In this case, we cannot say the action is brought to recover 
a sum of money; nor can we call it an action for malicious 
prosecution, nor false imprisonment. It is one suz generis. 
It was among the first brought under our new code, and it is 
not to be wondered at, for really our oldest and best lawyers 
find themselves hesitating—pausing to know what to do. 

Upon the whole of the matter set forth in the petition, it is 
to be seen, that if such things did take place as therein 
charged against the bank, its servants or agents or officers may 
be responsible to the persons injured, and against such the law 
affords a remedy. 

The judgment below should, then, be affirmed, and such be- 
ing the opinion of Judge Scott, (Judge Gamble not sitting in 
this cause, ) it is affirmed accordingly. 





Frevp & BearpsLer, Defendants in Error, vs. LiIvERMAN, 
Plaintiff in Error. 


1. Upon the trial of an issue as to the fraud of the defendant in an attach- 
ment suit, evidence of the statements of a third person, in whose favor the 
defendant had confessed a judgment, was held admissible against the de- 
fendant, where the plaintiffs offered to prove, and afterwards did prove, 
that such third person, under circumstances which tended to show a conni- 
vance with the defendant, ordered the sheriff to suspend a levy of the ex- 
ecution issued upon the judgment so confessed, and that it was kept sus- 
pended until the writ of attachment was issued. 

2. Itis a fraudulent disposition of property, within the meaning of the at- 
tachment act (R. C. 1845) for a person to confess a judgment with intent 
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to hinder and delay his creditors, by having his property held up under an 
execution issued upon the judgment. Where the plaintiff in an execution 
directs the sheriff to suspend a levy until further orders, and keeps it sus- 
pended until crowded by younger executions or attachments, his execution 
will be held constructively fraudulent against such subsequent executions or 
attachments. 


Error to St. Louis Court of Common Pleas. 


' This was a suit by attachment begun October 22, 1851, on 
an account amounting to $279 41, for ready made clothing 
sold by the plaintiffs, who were wholesale dealers, to the de- 
fendant, who was a retail dealer. The grounds of attachment 
alleged in the affidavit were, that Liverman was about to re- 
move his property out of the state; that he had fraudulently 
conveyed his property ; and that he was about to conceal or 
dispose of his property so as to hinder and delay his credit- 
ors. Defendant filed his statutory plea traversing each of these 
allegations. Upon the trial of the issues thus made, the plain- 
tiffs, after introducing some evidence tending to sustain the 
allegations of fraud, offered to prove by Archibald Young cer- 
tain statements of Julius Mitchell, in 1849, to which the de- 
fendant objected. The plaintiffs then offered in evidence a 
confession of judgment made by defendant in favor of Mit- 
chell, for $970, dated July 6, 1850, and an execution of same 
date, with the sheriff’s return thereon; and upon the declara- 
tion of the plaintiffs that they intended to show a levy of this 
execution upon defendant’s goods, and a stay of proceedings 
by Mitchell’s directions, the court permitted the witness, 
Young, to go on and state his conversations with Mitchell. 
David H. Bishop, a witness for plaintiffs, testified that he 
was deputy sheriff of St. Louis county in the fall of 1850; 
that when he went to the store of defendant to levy Mitchell’s 
execution, he found Mitchell there, who, after some conversa- 
tion with the defendant, instructed witness to suspend a levy 
until further orders; that nothing was done under Mitchell’s 
execution, until the attachment in this suit was placed in the 
hands of the sheriff, when Mitchell directed a levy. 
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It was further shown that Mitchell was a brother-in-law of 
the defendant. 

The defendant offered evidence tending to show that Mitchell 
had made advances to him to assist him in his business. He 
also offered evidence to show various payments by him to his 
creditors between July and October, 1850, which last was ex- 
cluded by the court. 

The plaintiffs then asked the following instructions, which 
were given by the court: 

1. If the jury believe from the evidence that, at the time the 
writ of attachment was sued out in this case, defendant was 
about to remove his property out of the state, or that he had 
fraudulently conveyed his property, or was about to conceal or 
dispose of his property and effects fraudulently, so as to hinder 
or delay his creditors, then, in either case, the jury ought to 
find for the plaintiffs. 

2. If the jury believe from the evidence, that the judgment 
and execution given in evidence were confessed and sued out 
for the purpose of covering the property of the defendant for 
his use from his creditors, or partly for such purpose, as well 
as for securing an indebtedness to Mitchell, then, in either 
case, the jury ought to find for the plaintiffs. 

8. If the jury believe from the evidence, that Mitchell di- 
rected the sheriff not to levy his execution until he should 
direct him, and did not direct him to levy until he learned of 
the issuing of the attachment of Field & Beardslee, from this, 
together with the lapse of time since the issuing of the execu- 
tion, the jury may infer that the object of the judgment and 
execution was, at least in part, to cover the property of the de- 
fendant for his use from his creditors. 

4, Evidence that produces in the minds of the jury a rea- 
sonable satisfaction or belief of fraud will warrant their ver- 
dict thereof, and fraud may be proved by circumstantial as well 
as direct evidence. 

To the giving of these instructions the defendant excepted. 
For the defendant, the court gave the following instructions : 
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The jury are instructed by the court, that there are the fol- 
lowing issues in this case: 1. Whether Liverman, at the time 
of the issuing of the attachment in this case, was about to remove 
his property and effects out of this state with the intent to hin- 
der or delay his creditors. 2. Whether Liverman, at said time, 
had fraudulently conveyed his property so as to hinder or delay 
his creditors. 8. Whether Liverman, at said time, was about 
to conceal or dispose of his property or effects fraudulently, 
so as to hinder and delay his creditors, and in the consideration 
of this case, the jury are confined to the foregoing issues, and 
must find their verdict thereunder. No other charges of fraud 
can be regarded by the jury, than those specified in the affida- 
vit of the plaintiff for the said attachment. ‘Therefore, if the 
jury believe from the evidence that the defendant was not about 
to remove his property and effects out this state with intent to 
hinder or delay his creditors, that the defendant had not frau- 
dulently conveyed his property with intent to hinder or delay 
his creditors, and that defendant was not about to conceal or 
dispose of his property or effects fraudulently, so as to hinder 
or delay his creditors, then the jury are instructed that it is 
their duty to find for the defendant. 

3. The jury are instructed that the frauds charged by the 
plaintiffs in this case, must be proved by evidence satisfactory 
to the jury, and the burden of such proof of fraud devolves 
upon the plaintiffs. 

4, The jury are instructed that the confession of judgment 
is prima facie good and genuine, and the same is to be so re- 
garded by the jury in their consideration of this case, unless it 
is proved to their satisfaction to have been otherwise. 

5. The defendant had a lawful right, upon finding himself 
involved in debt, to prefer any one creditor to the exclusion of 
all the others, and it is no evidence of fraud for a debtor to 
make such preference. 

6. The defendant had a lawful right to give to Mitchell the 
confession of judgment upon the consideration specified in the 
confession, and, although such confession of judgment should 

15—voL. Xvi. 
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operate as a preference in favor of Mitchell over other credi- 
tors, that is not any evidence of fraud on the part of the de- 
fendant. 

And the court refused the following, asked by defendant, to 
which refusal defendant excepted : 

1. Evidence of verbal admissions or conversations at a dis- 
tant period ‘of time, is always to be received by a jury with 
great caution. Experience proves that very slight variations 
in the form of expression will change the sense entirely. 

2. If the jury believe from the evidence, that the confession 
of judgment by the defendant to Julius Mitchell, was for just 
indebtedness, then the said Mitchell had the lawful right to 
issue said execution thereon, and to stay the levy thereon as 
long as he thought fit, and such acts of Mitchell, in staying 
the execution, at the request of the defendant, is no evidence 
of fraud, as charged against the defendant. 

On its own motion, the court gave the following : 

If the jury believe from the evidence, that the confession of 
judgment in favor of Mitchell was made in good faith to secure 
the indebtedness of defendant to Mitchell, and not to cover up 
the defendant’s property in whole or in part, so as to hinder and 
delay or defraud other creditors of the defendant, and that the 
execution placed in the sheriff’s hands was not levied from time 
to time, in consequence of the direction of Mitchell not to 
levy until further directions, and that the design of the parties, 
in delaying the levy, was not to defraud or hinder and delay the 
other creditors, or to cover up the defendant’s property for the 
defendant’s use, then said judgment and execution, although 
the design was to give Mitchell a preference, if that was the 
sole design, were not fraudulent within the meaning of the 
attachment act. 

In order to ascertain what weight should be given to testimo- 
ny, the jury should consider the ability of the party to know 

and recollect what he testifies about. When the testimony is 
concerning verbal admissions or conversations, which occurred 
at a distant period of time, the jury should carefully consider 
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whether the witness probably understood said admissions or 
conversations correctly, and whether he has remembered them 
correctly. 

Defendant filed his motion for a new trial, which being 
overruled, he brings the case here by writ of error. 

B. A. Hill, for plaintiff in error. 1. The judgment, ex- 
ecution and order not to levy are no evidence that defendant 
was about to remove his property, that he had fraudulently 
conveyed it, or that he was about to conceal and dispose of it. 
2. The second and third instructions of the plaintiffs were 
improperly given, for the reason that the confession of judg- 
ment, issue and stay of execution, are no evidence of any fraud, 
unless the judgment was not bona fide, of which there is no 
evidence. Mere indulgence by an execution creditor to his 
debtor is no evidence of fraud. Those instructions were 
calculated to mislead the jury, by authorizing them to find 
fraud from the stay of execution. The other instructions given 
do not so qualify those of the plaintiffs as to place the law 
properly before the jury. 8. The court erred in excluding the 
evidence offered by defendant to show the amount of money 
paid by him on his debts from July until October, 1850. 
Whatever goes to the intent of a party charged with fraud is 
material. 8. The court erred in admitting the testimony of 
the conversations of Julius Mitchell and Archibald Young, in 
1849. 

Todd § Krum, for defendants in error. The court did 
not err in refusing to grant the motion for a new trial. 10 
Mo. Rep. 515. 13 ib. 455. 17J.R. 274. 1 Kirby’s Rep. 
60-62. 7 Conn. Rep. 116-119. 10 Serg. & Raw. 55. 


RYLAND, Judge, delivered the opinion of the court. 
From the above statement of the facts in this case, it will be 


seen, that the propriety of the ruling of the court below, in 
admitting and in refusing evidence, and in giving instructions 
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and in refusing to give instructions, is before this court for 
consideration. 

1. The defendant objected to the testimony of a witness in 
relating what one Julius Mitchell had said to witness about 
Liverman and his business. The plaintiffs then proved, that 
Mitchell was the brother-in-law of Liverman; that Liverman 
had confessed a judgment to Mitchell for some nine hundred 
dollars ; that execution issued on the same; and, upon the 
plaintiffs stating to the court, that they expected to prove that 
the defendant’s property had been levied upon under this exe- 
cution in favor of Mitchell, and held up under it, the court 
permitted the witness to testify in relation to what Mitchell 
said. There is no error in this. In cases where fraud is 
charged, a greater latitude is given to parties to interrogate 
witnesses and to bring before the jury facts and circumstances 
seemingly irrevelant, but which may ultimately form a link in 
the mesh that incloses the transaction and gives it character. 
I should have had no objection to the admitting of the testimo- 
ny which the defendant offered showing the payment of debts ; 
yet for the refusing to permit this, this court will not reverse. 
As to the ruling of the court below, then, in admitting and re- 
fusing evidence, this court is not inclined to pronounce the same 
erroneous. 

2. The instructions will next demand our consideration. The 
court, as will be seen from the above statement, gave for the 
plaintiffs four instructions. There can be no serious objection 
to the 1st, 2d and 4th given for plaintiffs. The third instruc- 
tion becomes the point on which the case turns. The defend- 
ant below, the plaintiffs in error, contends that this instruction 
is not the law, and that the court was not authorized to give it. 
The instruction brings before the jury the conduct of Mitchell 
and the defendant in regard to the confession of the judgment, 
issuing of execution, and the direction to the sheriff, not to 
levy it until he got further orders ; this, too, after the defend- 
ant had been informed by the sheriff of his having the execu- 
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tion against him in his hands, and after defendant talks with 
Mitchell privately about the business; then Mitchell, in the 
presence of defendant, gives orders to the sheriff not to pro- 
ceed until he should direct him. The law upon this subject has 
been decided to be, that, where a plaintiff shall direct the sher- 
iff to hold up his execution, not to sell nor proceed to make 
the money until he shall give further orders, and until he shall 
find younger executions crowding in, such acts render the ex- 
ecution dormant and fraudulent as to subsequent executions. 
The instruction marked as third, given for the plaintiffs, cou- 
pled with the instruction given by the court of its own motion, 
on the same subject, in the opinion of this court was legal and 
proper. It placed the transaction fairly before the jury, and 
declared the law as favorably for the defendant as was con- 
sistent with propriety. See 17 Johns. Rep. 273. 5 Cowen, 
393. 

There was no error, then, in the court below, and its judg- 


ment must be affirmed. The other Judges concurring herein, 
the same is affirmed. 


4 


Fonxnovuser & PottiE, Plaintiffs in Error, vs. How, De- 
fendant in Error. 


1. Where a person seeks to recover money wrongfully obtained by the defend- 
ant under color of judicial proceedings, his petition must contain such aver- 
ments as will exclude the idea that the money: could have been lawfully 
obtained. 


Error to St. Louis Court of Common Pleas. 


The petition stated that, on the 16th of April, 1850, Thos. 
Crew, for his own benefit, caused the life of Jacob Lesher to 
be insured by the Phoenix Insurahce Company, in the sum of 
five hundred dollars, as would more fully appear by the policy, 
filed with and made a part of the petition; that on or about 
the 1st of March, 1851, and while the policy was subsisting, 
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Lesher departed this life within the terms of the policy, so that 
Crew became entitled to receive from the Insurance Company 
said sum of five hundred dollars ; that on the 3d of July, 
1851, said Thomas Crew assigned the policy and all his inter- 
est therein to Micajah B. Crew, and on the 2d day of August, 
1851, said Micajah assigned the same to the plaintiffs, which 
assignments would appear on the policy filed with the petition ; 
that afterwards, and about the Ist of May, 1852, the defend- 
ant, under color of some judicial proceedings, to which neither 
said Micajah nor the plaintiffs were parties, wrongfully and 
unjustly required and compelled said Insurance Company to 
pay to him said sum of five hundred dollars, and received said 
sum in discharge of the obligation of said company under the 
charter. Plaintiffs stated that said sum of money of right 
belonged to them, and had never been paid to them, and they 
asked judgment for the same with interest. 

To this petition, the defendant demurred, on the ground that 
it set forth no cause of action. The court below sustained the 
demurrer, and gave judgment for the defendant. The plaintiff 
brings the case here by writ of error. 

R. M. Field, for plaintiffs in error. 1. A cause of ac- 
tion was shown in the petition, in this, that the defendant had 
wrongfully obtained from the debtor of the plaintiffs money to 
which they were justly entitled. They were at liberty to treat 
the payment as made to the defendant for their use. 2. The 
truth of the case is, that the defendant obtained the money 
from the Insurance Company upon garnishment process com- 
menced after the assignment of the policy to the plaintiffs, 
and under a judgment rendered against the garnishee, after the 
defendant had notice of the assignment. Under these circum- 
stances, the defendant cannot hold the money from plaintiffs. 
This very point was decided in Quarles & Thompson v. Por- 
ter, 12 Mo. R. 88. See also to same effect, Bank v. McCall, 
3 Binn. 838. Enos v. Tuttle, 3 Conn. 27. West v. Tup- 
per, 1 Bailey (8. C.) 193. Itis no answer to say that the 
garnishee is still liable to the plaintiffs. The case is like that 
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of a debtor paying to a person not authorized by the creditor 
to receive payment. The creditor may elect‘to sue the debtor, 
or by affirming the judgment, recover the amount from the 
person receiving it without authority. 

Krum & Harding, for defendant in error. The demur- 
rer was properly sustained. 1. No assignment is averred, be- 
cause the writings relied on as an assignment do not in law 
amount to an assignment, being mere orders. 2. The peti- 
tion does not show any fraud or want of jurisdiction in the 
judicial proceedings under which the defendant compelled the 
Insurance Company to pay the debt to him. The mere aver- 
ment that it was ‘‘under color of some judicial proceeding” 
is not sufficient. 


RYLAND, Judge, delivered the opinion of the court. 


From the statement herein, if a state of facts could exist 
not inconsistent therewith, by which How could lawfully have 
collected the money, then these plaintiffs cannot recover in 
this action. The demurrer, then, would have been properly 
sustained. Let us see. The insurance policy was obtained 
on the 16th of April, 1850, for two years, on the life of 
Lesher. Some time about the 1st of March, 1851, Lesher 
died. The Insurance Company then became liable to pay, but, 
by the terms, could not be forced to pay until the expiration of 
sixty days from notice of death. Now onthe 3d of July, 
1851, Thomas Crew assigned the policy to Micajah B. Crew; 
on the 2d of August, Micajah B. Crew assigned the policy to the 
plaintiffs. Afterwards, the defendant, under color of judicial 
proceedings, fo which neither Micajah nor the plaintiffs 
were parties, wrongfully and unjustly required and compelled 
the Insurance Company, about the 1st of May, 1852, to pay 
to him the five hundred dollars, and he received the same in 
discharge of the obligation of said company. 

Now might it not well have been, that the defendant, How, 
commenced this proceeding of garnishing the Insurance Com- 
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pany, and giving notice thereof to Thomas Crew previous to 
his assignment, although the money was not paid until about 
the ist of May, 1852, and although Micajah B. Crew and the 
plaintiffs had no notice of these proceedings. If this could be 
so, then the company might have lawfully paid this money. I 
only state, this is not inconsistent with the plaintiffs’ petition, 
for they have not averred the want of notice to Thomas Crew, 
the original payee and holder of the policy; nor have they 
averred that the proceedings at law under color of which the 
defendant unjustly and wrongfully obtained the money, were 
commenced after the policy had been assigned to Micajah, or 
after it had been assigned to the plaintiffs. For what appears 
on the petition, it may well have been, then, that How received 
this money by virtue of a proceeding begun before Micajah 
B. Crew or the plaintiffs had any interest therein, or had any 
notice of such proceeding. 

There is nothing of weight in the objection as to the form or 
mode or phraseology of the assignment ; but, because it is pos- 
sible a state of facts could exist not inconsistent with the facts 
contained in the petition, by which How could lawfully have 
received the money from the Insurance Company, and, conse- 
quently, a payment by them have protected the company, the 
petition did not contain a sufficient cause of action against 
How. The judgment of the court below must, therefore, be 


affirmed—and the other judges concurring herein, the same is 
affirmed. 


ALEXANDER, Appellant, vs. WARRANCE ef al., Respondents. 


1. No trust results to a husband, who purchases property and causes it to be 
conveyed to his wife’s trustee. 

2. A husband is entitled to curtesy in the equitable estate of his wife. The 
tenancy by the curtesy exists in this state. 

3. A fee farm rent will be upheld in this state. 

4. Under the new code, multifariousness is still an objection to a pleading, but 
it must be made before the hearing of a cause. 
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Appeal from St. Louis Circuit Court. 


M. & F. P. Blair, for appellant. 1. The court below 
dismissed the suit because the plaintiff sought to eject a party 
in possession and claiming adversely, and in the same petition 
prayed for partition with other parties. This was error. See 
art. 8, §12 of new code; also art. 3, §6. Even if there was 
a misjoinder of actions, the suit ought not to have been dismiss- 

., ed, but the pjaintiff should have been permitted to dismiss one 
“Spranch of it. 2. A resulting trust cannot be set up against a 
purchaser for valuable consideration without notice. Property 
paid for by the husband and conveyed to his wife’s trustee, 
will be held for her against the husband’s claim. Martin v. 
Martin, 1 Comstock’s Rep. 478. .@ fortiorz will a pur- 
chaser from the heir of the wife hold it, he taking it without 
knowledge that the husband paid the money. 38. Even if cur- 
tesy existed in this state, a husband is not entitled to curtesy in 
lands held in trust for the wife. Cochranv. O’ Hern, 4 Watts 
& Serg. 95. But our statute of descents and distributions, 
sec. 1, by necessary implication, takes away the common law 
right. Pratt v. Wright, 5 Mo. Rep. 192. 4. The estate 
conveyed by the city in trust to Dougherty, was an estate of 
inheritance and not a chattel interest. It was a fee farm. 
See 1 Coke, 446, note 5. 5. The trust expired on the death 
of Mrs. Warrance, and if not, the plaintiff is, nevertheless, 
entitled to partition. 

J. B. King, for respondent. Partition of property can- 
not be made unless the petitioner holds the legal title. Médc- 
Cabe v. Hunter’s heirs, T Mo. Rep. 355-6. 


Scott, Judge, delivered the opinion of the court. 


This was an action under the new code, begun in November, 
1851, by Alexander against Goode, Warrance and others. Its 
object was to obtain a partition amongst the heirs of Catharine 
Warrance, and those claiming title under them, of a piece of 
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ground situated in the St. Louis commons; and to eject Wm. 
Warrance, the husband of the said Catharine, from the posses- 
sion of it. William Warrance alone defended the action, and 
it was dismissed on the ground of misjoinder or multifarious- 
ness. 

It appears that the city of St. Louis, on the 10th day of 
October, 1843, made a perpetual lease of the premises in 
controversy to Joseph W. Dougherty, in trust for Catharine 
Warrance, he paying a yearly rent therefor, with a power to 
the city of declaring the lease forfeited, in the event of a 
failure to pay the rent for the term of six months. 

Warrance, in his answer, alleges, that the premises had been 
previously leased to him by the city, and that, with a view of 
obtaining a better bargain, he forfeited his first contract, and 
a re-sale of the premises took place. That a city ordinance 
prohibiting his becoming a purchaser at the re-sale, as he had 
forfeited his first purchase, with a view of evading the ordi- 
nance, the second lease was made to Dougherty, in trust for 
his wife, he (Warrance) fulfilling all the stipulations imposed 
by the terms of the lease on the lessee. Mrs. Warrance is dead, 
and the defendant, her husband, contends that the property has 
now devolved on him, and that consequently there is no title in 
the heirs of Mrs. Warrance. 

1. Warrance must have been strangely advised when he was 
told that the law would raise a trust for his benefit out of a 
transaction, in which, he admits, that he acted a part, with a 
view to deceive those with whom he dealt. 

When a husband or father purchases property in the name of 
his wife or child, no trust results to him, although he pays the 
purchase money, the law regarding the transaction as an ad- 
vancement for the benefit of his wife or child. 1 Lomax, 204~ 
5-6. In this case, there is a purchase in the name of a trus- 
tee, and there is an express declaration that it is in trust for 
the wife. Where there is an express trust declared in writing, 
there can be no resulting trust. 

2. But the law is now clearly settled, that a husband is enti- 
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tled to curtesy in the equitable estate of his wife. 4 Kent, 
30-1. It has been a question sometimes discussed in our 
courts, whether there is such a thing as a tenancy by the cur- 
tesy in this state. The second section of the statute regulat- 
ing proceedings in partition recognizes the existence of such 
anestate. It is believed, that the sense of the profession is, 
that such an estate exists. The case of Burris v. Page, 12 
Mo. Rep. 358, involved the right of the husband to curtesy, 
and although it passed through all the courts of the state, the 
right was not questioned. We do not consider, that there is 
any thing contained in the first section of the act directing de- 
scents and distributions, which necessarily excludes the idea of 
a tenancy by the curtesy. That section, in its terms, only 
speaks of the inheritances of males, and though, in such cases, 
the inheritances of females as well as males are included, yet 
the fact that the attention was only called to the estates of 
husbands, may account for omission of any express reserva- 
tion of curtesy. Mrs. Warrance being then seized of an 
equitable estate in fee, and having children by Warrance during 
their coverture, he became, by her death, tenant by the curte- 
sy of the premises in controversy. 

3. Lord Coke says, that since the statute of Quza emptores 
terrarum, there can be no fee farm rent in England, as the 
purchaser now would not hold of his immediate feoffor, but of 
the chief lord of the fee. A fee farm rent is, where the rent 
is created by deed and the fee is granted. Whatever may be 
thought of this matter elsewhere, such reservations are upheld 
in the United States. 1 Hilliard on Real Property. 1 Tucker, 
15, 16. 

4, The petition is multifarious. The plaintiff had no right 
to make Warrance a defendant to his proceedings to obtain 
partition. According to his showing, Warrance had no inter- 
est in that proceeding. Why then make him tarry in court, 
while others are contesting rights in which he had no concern? 
The objection of multifariousness is not taken away by the 
code, yet it must be made before the hearing of a cause. 

The other Judges concurring, the judgment will be affirmed. 
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Wacner, Respondent, vs. RoTHENBUECHER, Appellant. 
“Appeal from St. Louis Circuit Court. 


Nelson, for appellant. 
C. C. Simmons, for respondent. 


GAMBLE, Judge. 


This case came to the Circuit Court by appeal from a jus- 
tice of the peace. On the trial in the Circuit Court, before a 
jury, no question of law was presented to the court, and in- 
structions were given to the jury without objection or excep- 
tion on either side. The jury having rendered a verdict for a 
sum thought to be too large, the plaintiff remitted a portion of 
the amount, and judgment was rendered in his favor for the 
balance. The defendant appealed. There being no question 
of law presented by the record, the judgment will be affirmed, 
with ten per cent. damages. 


Vat, Respondent, vs. WELD ef al., Appellants. 


1. A landlord is not bound to repair unless he covenants so to do in his lease. 

2. Nor is he liable to his tenant for damages caused by a nuisance on the 
leasehold premises, unless upon some contract, or unless the nuisance arises 
from some act with which he is connected. 


Appeal from St. Louis Law Commissioner’s Court. 


M. & F. P. Blair, for appellant. 
C. C. Carroll, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


Vai sued the defendants before the law commissioner, charg- 
ing in his petition, that he rented from them for the term of 
ten years, a store room in a block of buildings then being 
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erected by the defendants. That before the buildings were 
completed, he discovered that a privy was being constructed 
immediately in the rear of the store he was to occupy, and be- 
ing apprehensive of annoyance therefrom, he applied to defend- 
ants upon the subject, and was assured by them that the privy 
would not in the least disturb him:in the enjoyment of his prem- 
ises, but soon after he took possession, the smell from the 
privy became insufferable, and greatly offensive to all per- 
sons coming into his store, and endangering his health. He 
also alleges that the roof of the building leaked badly, so as 
to produce dampness in his store room, and injure him in his 
business. 

1. The lease is upon the record, and contains no stipulations 
on the part of the defendants which are violated by the facts 
charged in the petition. There is no covenant to put the prem- 
ises into a tenantable condition, or preserve them in such con- 
dition after their completion. The action then cannot be main- 
tained upon the contract contained in the lease. 2. There is no 
allegation that the defendants have any connection with the 
nuisance from the privy, of which the plaintiff complains. 
For aught that appears in the petition, the whole inconvenience 
under which the plaintiff occupies his store, may be the result 
of his own use of the privy. ‘The defendants, in order to be 
responsible to the plaintiff, must either be liable on some con- 
tract, or for some act with which they are connected, and such 
contract, or their connexion with the act, must be stated in the 
petition. The assurance stated to have been given by the de- 
fendants, that the privy would not annoy the plaintiff, does 
not appear, in the form given it in the petition, to be a con- 
tract or agreement that the privy should not annoy the plaintiff 
in the occupancy of the premises he was to hold. It may bea 
representation or merely the expression of an opinion. 

The plaintiff, on his own statement, was not entitled to re- 
cover of the defendants, and as he obtained a verdict and 
judgment, it must be reversed and the cause will be remanded, 
in order that the plaintiff may amend his petition if he really 
has a cause of action. The other Judges concur. 
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Dick, Executor oF Doveuty, Respondent, vs. Pace & 
Bacon, Appellants. 


1. The rule that the act of an agent, after the death of his principal, is void, 
only applies to those acts which must be done in the name of the princi- 
pal, and not to those which the agent may doin his own name. Thus, 
where A., as agent of B., after B.’s death, but before either A. or C. 
knew of it, deposited notes with C., as collateral security for advances, 
which notes were paid to C., it was held, that B.’s administrator could 
not recover of C. the proceeds of the notes. 


Appeal from St. Louis Court of Common Pleas. 


Knox & Kellogg, for appellants. The appellants were enti- 
tled to retain so much of the money collected on the collaterals 
as would pay them the amount advanced by them. 4 Watts & 
Serg. 282. 57. R. 214. Strange, 506. 12 Modern, 346. 
2 Vesey, jr., 111. 10 Mees. & Wels. 1. Story cn Ag. 
§470. The revocation of an agency by death should not be 
distinguished in its effects from a revocation by act of the 
parties. The rights of those who deal with the agent in good 
faith should be protected, until they have notice of the death of 
the principal. 

This is a case of great hardship on the defendants unless 
they can successfully resist this suit. The same principle 
which would enable the plaintiff to recover here, would pre- 
clude the defendants from recovering against Doughty’s estate, 
even if it were solvent. It has also been held, that the agent 
is not liable for money advanced under such circumstances. 
Story on Ag. §265. 10 Mees. & Wels. 1. 

F. A. Dick, for respondent. The acts of Nicholson, after 
the death of Doughty, are not binding upon the latter’s estate, 
and the fact that both parties were ignorant of the death of 
Doughty cannot be allowed to change the course of administra 
tion. 2 Kent’s Comm. 645. Hunt y. Rousmanier, 8 
Wheat. 174. Riggs vy. Cage, 2 Humph. (Tenn. ) Rep. 350. 
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Harper v. Little, 2 Greenl. Rep. 14. Blades v. Free, 9 B. 
&C.167. Galt v. Galloway, 4 Pet. 3382, 344. Watson v. 
King, 4 Camp. 272. 


Scott, Judge, delivered the opinion of the court. 


This was an action in the nature of assumpsit, brought by 
the respondent against the appellants, for money received by 
them, belonging, as it was alleged, to the testator of the re- 
spondent. There was a judgment for the respondent. It ap- 
pears that Page & Bacon were bankers in St. Louis, doing 
the business of buying and selling bills of exchange, and that 
the testator of the respondent dealt with them; that he, being 
in bad health and about to leave St. Louis, requested Bacon to 
call and see him; that Bacon did so, and Doughty asked him 
to make advances to his agent, if he should call upon him for 
money ; that Nicholson, the agent of Doughty, was present, 
and Doughty charged him, whether he lived or died, to secure 
Page & Bacon for any advances they might make on his ac- 
count. After this, Doughty went to New Orleans and died on 
the 11th day of March, 1851. Afterwards, on the 19th day 
of the same month, Nicholson, the clerk and agent of Dough- 
ty, wanting funds for his business, purchased of Page & Ba- 
con a bill of exchange on the east for $2,000, and placed in 
their hands, as collateral security, notes to an amount exceed- 
ing twenty-six hundred dollars. All these notes, except one, 
were paid to Page & Bacon. This suit is brought to recover 
the money so received. It is admitted, that none of the par- 
ties to this transaction had notice of the death of Doughty at 
the time it took place, and there would have been no question 
as to the authority of Nicholson, had Doughty been alive at the 
time the acts were done. The money received by Nicholson 
from Page & Bacon was applied to the payment of the debts of 
Doughty. On these facts, a judgment was rendered in favor 
of the plaintiff. 

1. Chancellor Kent, in speaking of the revocation of the 
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authority of an agent, says, that it is determined by the death 
of his principal. 2 Kent, 645. It is moreover said, that the 
equitable principle of the civil law, that the acts of an agent, 
done bona fide after the death of the principal, and before no- 
tice of his death, are valid and binding on his representatives, 
does not prevail in the English law. 

This principle, which is sustained by American and English 
authorities, is applied to those cases in which a right is claimed 
through an act done by an agent in the name of his principal, 
who was dead at the time the act was done. The idea is, that 
such an act is a necessary link in the chain of title to the right 
asserted, and without showing the authority of the agent, there 
can be no recovery. The cases of Watson v. King, 4 Camp. 
264; Harper v. Little, 2 Greenl. ; Shipman v. Thompson, 
Wynne v. Thomas, Willes’ Rep., are of this class. The 
case of the King v. The Corporation of Bedford Level, 6 
East, it is conceived, has nothing to do with this case, as the 
point of it is, that a deputy register cannot do a valid act after 
the death of the register. In the case first above cited, the 
reason is given in which the English law is founded, which is, 
that a valid act cannot be done in the name of a dead man. 
Where a right is claimed, or a defence is set up, grounded on 
an act done by an agent in pursuance to his power in the name 
of his principal, and it is shown, that the principal was dead at 
the time the act was done, the rule above stated may interpose 
an obstacle in the way of him who relies on the act of the 
agent. “There are respectable authorities which maintain, that 
the common and civil law harmonize on this subject. So the 
law is understood to be in Pennsylvania. Chitty, in his work 
on commerce and manufactures, 223, states the law to be, that 
the acts of a legal agent may be good after the death of his 
principal, before notice thereof to those who are interested in 
his acts, as being done under a color of authority which stran- 
gers could not examine. Russell, ggrother English author, in 
his work on factors and brokers, Maintains similar views with 
regard to the common law, p. 860% Judge Story, in his work 
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on Agency, acquiesces in the common law, as applied in the 
cited cases, and inclines to the opinion, that that law is not 
liable to the reproach to which a difference from the civil law 
on this point would subject it, and that the systems may be 
reconciled, and that where the act, notwithstanding the death 
of the principal, can and may be dong in the name of the 
agent, his death should not be deemed to be a positive revoca- 
tion under all circumstances, and that a subsequent execution 
of it may be valid; but that, where the act is required to be 
done in the name of the principal, the same objection would 
seem to be to it in the foreign law as does in our law; and 
that the difference on this subject between our law and the lat- 
ter seems to rest, not so much upon a difference of principle, 
as upon the difference in the modes of executing the authori- 
ty; p. 495. 

In the case under consideration, the notes left with Page & 
Bacon were in the possession of Nicholson. He could impart 
an equitable interest in them without using the name of Doughty. 
Page & Bacon, to maintain their defence, insist on no act of 
the agent in the name of the principal. Nicholson may be 
regarded as a factor of Doughty, with authority to pass the 
notes by delivery, so as té warrant Page & Bacon in receiving 


the money dueon them. To hold that this transaction is void, ‘ 


would shock the sense of justice of every man, and we cannot 
be persuaded, that a principle which would produce such a re- 
sult, should be applied to the facts which exist in this case. 
The judgment is reversed, the other Judges concurring. 


Harrison, Respondent, vs. Town & Drxon, Appellants. 


1. Mere inadequacy of consideration, unconnected with any circumstances 
of unfairness, overreaching or oppression, is no objection to enforcing the 
specific performance of a contract, when the parties stand upon an equali- 
ty, with equal means of information, and not in any confidential relation, 
and when no artifice is practiced. 
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2. The defendants, who are resisting the specific performance of a contract, 
cannot object to a decree because it gives to the complainant a greater in- 
terest in the contract than he is entitled to, as against other parties who are 
also entitled under the contract. 


Appeal from St. Louis Circuit Court. 


» 

This was a bill, filed by Harrison, October 3, 1846, for the 
specific performance of the following agreement, dated August 
80, 1838, acknowledged March 22, 1839, and filed for record 
June 13, 1840: 

‘< Agreement between Ephraim Town, of the one part, and 
John Smith, William Smith, Henry Smith and Dalzell Smith, 
of the other part. The parties of the second part hold a note 
given by the party of the first part, dated August 20, 1817, 
payable thirty-six months after date, to William Smith, agent 
of the Steam Mill Company, for the sum of three hundred dol- 
lars. This note was given in part consideration of lot No. 3, 
on the plat of the town or addition to St. Louis, laid out by 
William Smith, Manuel Lisa and Frederick Bates. A suit has 
been brought in chancery in the St. Louis Circuit Court, by 
the party of the first part, to obtain a decree for the title to 
said lot. Now it is agreed between the parties hereto that, if a 
decree in said suit shall be obtained for the said party of the 
first part, for the title to the said lot, the parties of the second 
part shall surrender to the party of the first part the said note, 
and the party of the first part shall convey to the parties of 
the second part, the one undivided half of said lot of ground ; 
but if said party of the first part shall fail in said suit, then 
the costs of the suit shall be borne by the parties of the second 
part paying one half. The above note, in case of failure of 
said suit, is to be paid by the party of the first part.” 

The bill stated that the above agreement was executed during 
the pendency of a suit in chancery, brought by Town against 
the heirs of William Smith, Manuel Lisa and Frederick Bates, 
to enforce the specific performance of a contract dated August 
20,1817, made by said Smith, Bates and Lisa, while they 
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lived, to convey the said lot upon the payment of three notes 
for three hundred dollars each, of which the note mentioned in 
the above agreement was the only one remaining unpaid. The 
Smiths mentioned in the above agreement were the heirs of 
William Smith. The complainant claimed to have acquired 
their interest in the agreement. 

Town, in his answer, stated that the agreement was written 
by William Smith, one of the parties of the second part, and 
signed by him without reading the same, and that he was not 
aware, until long after its execution, that it contained a pro- 
vision by which he was bound to pay off the note even though 
he might fail in his chancery suit against the heirs of Smith, 
Bates and Lisa. He claimed that the agreement was without 
any consideration, and was entirely for the benefit of said 
Smiths ; that it was inequitable, unconscientious and a hard 
bargain, and therefore ought not to be decreed to be specifically 
performed. He also stated that, at the time of the execution 
of the agreement, the portion of the lot called for in the agree- 
ment was worth largely more than the note which was to be 
given up to him. 

The cause was heard on the bill, answers and replications. 

On the hearing, the complainant proved himself to be the 
owner of the interest of John and William Smith in the agree- 
ment above set forth, and also in the lot of land therein de- 
scribed. He also proved the death of Henry Smith, which oc- 
curred before 1840, and that his heirs at law were the aforesaid 
John, William and Dalzell Smith. He also gave in evidence 
a deed of assignment dated the 21st June, 1841, and duly ac- 
knowledged and recorded, executed by said Dalzell Smith and 
wife to Andrew Elliott, for the benefit of Smith’s creditors, by 
which said Smith and wife conveyed, for the purposes set forth 
in the deed, the following described real estate, to-wit: All 
their remaining unsold and undivided right, title and interest in 
and to the real estate of the late William Smith, deceased, of 
the city of St. Louis, and situate in Smith, Bates and Lisa’s 
Addition to said city, acquired by said Dalzell, as an heir of 
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said William deceased, and owned by him as tenant in com- 
mon, together with the other legal representatives of said Wil- 
liam, Frederick Bates and Manuel Lisa, all deceased. Also 
a deed from Andrew Elliott to complainant, dated May 11th, 
1846, and duly acknowledged and recorded, purporting to 
have been executed under and by authority of said deed of 
assignment, and to convey all the interest of said Dalzell 
Smith in and to the aforesaid lot, to said respondent. 

The defendants gave in evidence a will of said Henry Smith, 
duly probated August 23, 1845, and dated July 1, 1837, 
whereby he devised to said Dalzell Smith and his heirs, all the 
real estate which he owned, whether lands, tenements or here- 
ditaments, or which was coming to him from the estate of his 
deceased father, William Smith, excepting a lot which he de- 
vised to his niece, but which was not the lot in controversy in 
this suit. And after making other bequests, he devised and 
bequeathed all the rest, residue and remainder of his estate, 
real, personal and mixed, unto his aforesaid brother, Dalzell 
Smith. 

It also appeared that, at the time of the trial, the lot in 
question was worth $100 per foot; that property in Smith, 
Bates and Lisa’s Addition, which was bought in 1828, for 
$2,800, was sold in 1833-4, for $6,000, and was worth in 
1838, from forty to fifty dollars per foot ; that the value of 
property there, after that, remained stationary until about the 
year 1840; after that date it rose rapidly in value. The 
above was testified in regard to property to which the title was 
good. 

It also appeared that the suit brought by Town against the 
representatives of Smith, Bates and Lisa, to enforce their 
contract of August 20, 1817, was commenced on the 7th of 
February, 1836. Also, that on the 28th of March, 1848, 
Town conveyed all his interest in the lot in question to Mrs. 
Dixon, his daughter, and wife of D. W. Dixon, both of whom 
were defendants in the suit. Natural love and affection con- 
stituted the consideration for said conveyance. 
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Z'. Polk, for appellant. 1. Inadequacy of consideration 
is sufficient to prevent the specific performance of a contract, 
although it might not be great enough tosetit aside. Seymour 
v. Delancey, 6 Johns. Ch. R. 224. St. John v. Benedict, 
ib. 117. 1 Story’s Eq. §161. 2 ib. §769, T70. Buzxton 
v. Lister, 3 Ark. 385. Osgood v. Franklin, 2 J.C. R. 
23. Mortlock v. Buller, 10 Vesey, 292. Day v. Newman, 
2 Cox, 77. A change in the value of the land ought to have 
great weight with a court in the matter of decreeing specific 
execution. Brashier v. Gratz, 6 Wheat. Rep. 539. 2. The 
court below treated the contract as realty, not affected by the 
will of Henry Smith, which only operated on such real estate 
as he owned at the date of its execution. By this construction, 
too small an interest was recognized in the minor heirs of Dal- 
zell Smith. If the contract was a chose in action, then Henry 
Smith’s portion passed by his will to his legatee, Dalzell 
Smith, and the minor heirs of the latter are entitled to one half 
of the contract. 

Geyer & Dayton, for respondent. The alleged inadequa- 
cy of consideration is the only part of the defence upon which 
there is any evidence; but inadequacy of consideration alone 
would not defeat the contract, except where it is so gross as to 
amount in itself ‘to conclusive and decisive evidence of fraud. 
1 Story’s Eq. §245 to §249. 2 ib. §751, §783. White v, 
Thompson, Dev. & Batt. Eq. Rep. 498. Fupp v. Fupp, 
Rice’s Eq. Rep. 84. Westernv. Russell, 3 Vesey & Beames, 
187. White v. Damon, 7 Vesey, 30. Bean v. Vallé, 2 
Mo. Rep. 126. Whether a court of chancery shall decree the 
specific performance of an agreement or not, is a matter rest- 
ing in its discretion, but this is a sound legal discretion. 
Seymour v. Delancey, 3 Cowen, 445. This decision rever- 
ses that made in the same case, as reported in6 J. Ch. R. 224. 


GAMBLE, Judge, delivered the opinion of the court. 


The decree rendered by the Circuit Court is objected to upon 
two grounds : 
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1. That the consideration which Town was to receive under 
his contract with John, William, Henry and Dalzell Smith, for 
one half of the lot then claimed by Town, was so inadequate 
that a court of equity ought not to execute the contract. 

2. That the decree which was rendered, recognized Harrison 
as entitled to a larger interest, under the contract, than was 
really his, and that the other parties in whose favor the decree 
was given, should have had a larger and he a smaller interest, 
although, if the contract is fully executed, as is directed by 
the decree, the defendants who resist its execution, and who 
are appellants, have no interest in the question whether Harri- 
son has too large or too small an interest in the lot. 

1. Upon the question whether inadequacy of consideration 
is an objection to the specific execution of a contract, when 
standing by itself, unaccompanied by any other evidence of 
fraud or imposition, and when not so gross as to be of itself 
what some courts call conclusive evidence of fraud, the courts 
in England, as well as those in the United States, have enter- 
tained very different opinions. All courts agree that the spe- 
cific execution of contracts by the power of a court of chance- 
ry, stands upon the discretion of the chancellor; but that dis- 
cretion is not an arbitrary discretion, to be exercised without 
rule, and according to the caprice of the chancellor. It is 
a sound legal discretion, to be exercised according to the known 
principles of equity jurisprudence. 

Again, it is agreed on all hands, that the circumstances 
under which a court of equity will refuse its aid in the execu- 
tion of a contract, are different from those which would author- 
ize the court to set aside the contract. The court will not car- 
ry into execution, by its decree, a contract which appears to 
have been obtained, although not by fraud, yet by any advan- 
tage of one party over the other, where the contract is inequit- 
able and unjust, when the court would not, under the same 
circumstances, set the contract aside. 

When these principles are stated, the question is presented 
in this case, whether the circumstances attending this contract 
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are such, as to require that a court of equity should refuse to 
execute it. There is nothing stated in the evidence, of the re- 
lations of the parties, or their relative capacity, or of any 
circumstances attending its execution. The whole objection 
stands upon the inadequacy of the consideration. 

In the case of Seymour v. Delancey, 3 Cowen, 445, Chief 
Justice Savage, in giving his opinion in the court of errors, 
examines the cases in the English court of chancery for spe- 
cific performance, in which the objection of inadequacy of con- 
sideration was made. 

The case came to the court of errors by appeal from the 
decree rendered by chancellor Kent, whose opinion will be 
found in 6 John. Ch. R. 228. The chief justice went as far 
back in the citation and review of cases, as that of the City of 
London v. Richmond, 2 Vern. 423, and came down to West- 
ern v. Russell, 3 Ves. & Beames, 193, embracing most of the 
cases cited in the opinion of the chancellor, and he arrives at the 
conclusion that the chancellor was correct in the doctrine, that 
inadequacy of consideration was, in itself, a sufficient ground 
to resist the specific execution of a contract, when the inade- 
quacy was so great as to render the bargain hard or uncon- 
scionable. Nine senators concurred with the chief justice, and 
voted for an affirmance of the chancellor’s decree. Senator 
Sudam delivered an opinion in favor of reversing the decree, 
expressing his dissent from the doctrine ‘‘ that inadequacy of 
price may, of itself, and without fraud or other ingredient, be 
sufficient to stay the application of the power of a court of 
chancery to enforce a specific performance of a private con- 
tract to sell land. Thirteen senators concurred in the opinion 
delivered by senator Sudam, and so the decree of the chancel- 
lor was reversed. 

In this state, it was held, as far back as 1829, in Bean and 
others v. Vallé, 2 Mo. Rep. 132, that mere inadequacy of 
price was not an objection to a court of equity enforcing the 
specific execution of a contract. This doctrine is support- 
ed by high authority both in England and America, as well 

































ST. LOUIS. 





Harrison v. Town et al. 





as its opposite, and we think it has the support of the better 
reason. 

Inadequacy of price, when connected with circumstances of 
unfairness, overreaching or oppression, may and ought to be 
an objection to executing the contract ; but when the parties 
stand upon equal grounds, with equal means of information, 
and not in any confidential relation, and without any artifice 
practiced, it is difficult to discover any good reason for refus- 
ing the execution of a contract, because the consideration is 
inadequate. The language is often employed by judges, that 
the inadequacy of consideration may be so great as to be con- 
clusive evidence of fraud, but it is difficult to make the appli- 
cation of such a rule in any given case, for, in almost every 
ease, the fact that the consideration is inadequate, stands con- 
nected with some weakness of the party against whom the 
contract is to be enforced, or some relation of confidence, or 
some overreaching, or some surprise, or some other circum- 
stance that gives a fraudulent color to the transaction. The 
only way to test the correctness of the rule, is to attempt its 
application in a case where the parties are confessedly equal in 
their capacity, means of information, and in all other circum- 
stances, and where no relation of confidence existed. In such 
case, gross inadequacy of consideration would as well prove 
the motive of the party who was to make the conveyance, to 
be some feeling of generosity to the other party, as it would 
prove fraud in the party who was to receive the conveyance. 
Courts of equity will not ordinarily lend their aid to carry into 
effect contracts which are purely voluntary, but even in such 
cases, the objection does not rest upon the ground of fraud. 

In the present case, the inadequacy in the consideration is 
supposed to be, at the time the contract was made, the differ- 
ence between one half of the lot and one-third of the value of 
the whole lot, or, that the consideration is less, by one-third, 
than the value of the premises to be conveyed. When it is 
considered that property in the city of St. Louis, is constant- 
ly and rapidly appreciating, the testimony of witnesses who 
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speak of the value of a lot several years back, is to be receiv- 
ed with caution, unless reference can be made to actual sales 
of property in the same vicinity. No such sales are in this 
ease referred to. But if the evidence should receive the full- 
est credit, and have all the weight that can be asked for it, it 
will not show a greater disparity between the price and the 
value of the half of the lot, than one-third of that value, and 
this, too, in a bargain which was not to be carried into effect 
until the termination of a suit in chancery. 

When this is the full amount of the alleged inadequacy of 
consideration, and when Town not only appears to have acted 
with his eyes open, and with entire deliberation, acknowledging 
the contract before a justice of the peace, more than six 
months after its execution, there appears to be no sufficient 
ground for refusing a specific execution of this agreement. 

But a farther objection is made to the execution of this con- 
tract, because of its hard, unreasonable and oppressive charac- 
ter, in requiring Town to pay the note held by the Smiths, if 
his suit for a specific execution of the covenant of Smith, Lisa 
and Bates, for the conveyance of the lot, should fail. 

It is to be observed that the covenant by Smith, Lisa and 
Bates was to convey the lot to Town, upon the payment of 
the notes he had given for the consideration, and it appears 
that he had filed -his bill to have this contract executed, when 
one of these notes was outstanding and unpaid in the hands of 
the heirs of Smith. Now he might well feel that he would be 
embarrassed in obtaining a decree for the title, if the heirs of 
Smith should oppose it on the ground that he had not paid or 
offered to pay the note for a part of the consideration money 
which they held. If he could prevent that opposition by in- 
teresting the Smiths in his obtaining the decree, he would be 
relieved from the necessity of advancing the money, and would 
have their aid instead of their opposition in obtaining the 
decree. 

This was probably the object in entering into the contract for 
a portion of the lot. The stipulation that he would pay the 
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note, even if he failed in obtaining the title, did not, in fact, 
change his obligation, if we throw out of consideration the 
lapse of time. He was already bound for its payment. But 
in respect to the obligation of the note, or of this stipulation 
in the agreement, it is to be borne in mind, that if there was 
really in law any obstacle that would prevent his obtaining the 
title to the lot, he would not only be entitled to be discharged 
from the payment of this note, however solemnly it might have 
been promised, but he would have been entitled to reclaim what 
he had already paid, either from the covenantors, if alive, or 
their representatives after their death. 

Again, the very persons with whom this contract was made 
were, themselves, the owners, by descent from their father, of 
a portion of the legal title to this lot, according to the recitals 
in the contract itself; and it was impossible, without an aban- 
donment of the suit, that it should altogether fail, when the 
parties, defendants to that suit, acknowledged the contract for 
the conveyance of the lot and its present obligation. 

2. There appears to be no solid objection to the execution 
of this contract, because of this stipulation; nor is there any 
thing available in the position that Harrison has, by the de- 
cree, been found entitled to a larger portion of the property 
than should have been decreed to him. Whether the interests 
of the different parties, who are entitled under the contract, are 
correctly adjudged by the Circuit Court, cannot affect the ap- 
pellants, who are resisting the execution of the contract to any 
extent, or in favor of any party. The parties whose interests 
are said to be diminished by the decree do not complain of it. 

The decree of the Circuit Court is, with the concurrence of 
the other Judges, affirmed. 
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Boye e¢ al., Respondents, vs. SKINNER, Appellant. 


1. The law commissioner cannot file the papers in a case appealed from a 
justice, and affirm the judgment for the non-payment of his fee. 
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Appeal from St. Louis Law Commissioner’s Court. 


J. W. Skinner, for appellant, relied upon the case of 
Hunt vy. Hernandez, 16 Mo. Rep. 

M. & S. 4. Holmes, for respondents. The judgment 
should be affirmed, because no motion to set aside the affirmance 
or for a new trial was made below, and no exception taken. 13 
Mo. Rep. 4. 14 ib. 615. T ib. 224, 403. 


GAMBLE, Judge, delivered the opinion of the court. 


Boyle and others sued Skinner before a justice of the peace, 
and recovered judgment, from which Skinner appealed to the 
law commissioner. The papers appear to have been filed with 
the law commissioner on the 20th January, 1852. On the 
same day, an entry was made by the commissioner in these 
words: ‘* Now at this day, comes Hugh Boyle, one of the said 
plaintiffs, in his own proper person, and the said defendant, the 
appellant, having failed to pay the fee of the law commission- 
er, as prescribed by the statutes, and in accordance with the 
rules of this court, whereupon, on leave of the court here first 
had and obtained, the said Hugh Boyle pays the same, and 
upon his motion, the judgment of the justice is affirmed, and 
it is considered by the court that the said plaintiff recover,” 
&c. This court, in the case of Hunt vy. Hernandez, at the 
last term, decided that the law commissioner was not authorized 
by the statute to file the papers in an appeal case, and affirm 
the judgment for the non-payment of his fee. In the present 
case, the judgment, upon its own face, shows the ground of 
the affirmance, and it must be reversed and the cause remanded. 





LOEHNER AND Wire, Appellants, vs. Home Motvat Insur- 
ANCE Company, Respondent. 


1. Where the charter of a mutual insurance company provided that, if the 
assured should fail to state in his application, which was made a part of the 
policy, any incumbrance that might exist on the insured premises, his poli- 
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cy should be void, tt was held, that a failure to disclose an incumbrance 
avoided the policy, whether the incumbrance was material to the risk or 
not—that the representations which were made a part of the policy became 
warranties. 


2. In an action on such a policy, parol evidence would not be admissible to 
show that the assured mentioned the incumbrance to the agent of the com- 
pany, at the time of his application, and that the agent said it was so small, 
it need not be reduced to writing. 

3. Although a failure to disclose an incumbrance would avoid such a policy, 
as to the house insured, yet it would not avoid it as to furniture insured in 
the same policy, but separately appraised, unless the fact concealed was 
shown to be material to the risk. 

4. In determining the materiality of a fact suppressed, with regard to the use 
of the premises upon which insurance is sought, only the natural conse- 
quences of such use are to be regarded. Thus, acts of lawless violence 
upon a bawdy house, by which it is burned down, are not the natural con- 
sequences of its use as a bawdy house. 

5. A policy may be void in part, and valid in part, if the subject matter is 
capable of being separated. 


6. It seems, that a house cannot be proved to be a brothel by common repu- 
tation. 


Appeal from St. Louis Court of Common Pleas. 


Henry NM. Hart, for appellants. 1. The court erred in 
excluding parol evidence of the disclosure of the incumbrance, 
at the time of the application, to the agent of the defendant, 
and of the agent’sreply. 2. The court erred in refusing appel- 
lants, 4th, 6th and 8th instructions, and in giving respondent’s 
first instruction. 3. The description of the building, as 
contained in the application and policy, and therefore warrant- 
ed, was fully sustained. Cowper, 785. 1 Ryan & Moo. 92. 
2N. Y. Term Rep. 222. 4. No fact material to the risk was 
concealed by the insured. The existence of a deed of trust 
did not increase or affect the risk. The authorities are nume- 
rous, that even a misrepresentation, though it be fraudulent, 
must also be material to the risk, to affect the right to recover. 
McDowell y. Fraser, Douglas, 260. 5 Taunt. 430. 1 Pet. 
188. 2 ib. 25. 5 Cranch, 100. Hughes on Insurance, 501. 
Park on Ins. 648. 9 B. & C. 693. 4 Mass. Rep. 330. 2 
Caines’ Rep. 25. 1 Taunt. 343. 6 Wend. 488. 6 Cow. 
673. Whether a misrepresentation is material or not, is a 
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question fora jury. Park on Ins. 278, 274. 4 Bos. & Pull. 
151. 18 East, 47. 12J. R. 518. 5. The plaintiffs ought 
at least to have recovered for the piano and household furni- 
ture. 6. The court below erred in admitting evidence of the 
general reputation of the house in question. 

J. Spalding and B. 4. Hill, for respondent. 1. The rep- 
resentations in the written application were warranties and 
conditions, on which the validity of the policy and the liability 
of the insurer depended. 1 Phill. on Ins. 410, chap. 9, sec. 
10. Ib. 346, chap. 9, sec. 1. 6 Cow. 673. 7 Wend. 270. 
6 Wend. 488. In this case, the use of the premises is stated 
in the application (which is a part of the policy) to be for a 
dwelling house, but in fact it was used as a bawdy house and 
dram shop, and this avoided the policy. 2 Denio, 75. 2 
Wood. & Min. 472. 2. If the application is a part of the 
policy and therefore a warranty, then the failure to disclose 
the deed of trust was a breach of the warranty ; if it is a mere 
representation, then the concealment of the deed of trust was 
a suppression of a fact material to the contract, and having a 
bearing on the terms of it. 8. Evidence of the general repu- 
tation of the house was properly admitted. It was proved zn 
fact to be of a bad character; and the publicity of its char- 
acter materially increased the risk. In that view it was com- 
petent. But common reputation is legal and competent proof 
of the fact. Dudley (8. C.) 346. 17 Cow. 467. 4. The 
testimony that the agent of defendant was informed as to the 
deed of trust was properly excluded. The policy is a written 
contract and merges all oral statements. The testimony that 
defendant knew the character of the house, at the date of the 
policy, was also properly excluded. The warranties of the 
policy covered the case, and one of these was that the house 
should be a dwelling house. This, like all warranties, was a 
condition precedent to recovery on the policy. Bnt this char- 
acter of the house was continued down to the time of the 
fire, in breach of the warranty, and was evidently the cause 
of the fire. 
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Scott, Judge, delivered the opinion of the court. 


This was an action upon a fire policy covering a dwelling 
house and furniture, begun by the appellants against the 
respondent. The insurance was effected by Jeanettine Clemen- 
tine, who afterwards intermarried with the appellant, August 
Loehner. 

Among other defences, the answer sets up that the written 
application for insurance, which was made a part of the poli- 
cy, did not truly state the incumbrances which covered the in- 
sured premises, nor did it fully describe the character of the 
house sought to be insured. That there was a deed of trust 
upon the house and lot at the time of the application for in- 
surance, which was not mentioned; and that the building, 
though represented as a dwelling house, was used as a bawdy 
house and a dram shop. 

The charter of the company provided, that the ‘insurance 
shall be made, in all cases, upon the representation of the as- 
sured contained in his application therefor and signed by him 
or his attorney, which application shall, in fairness and good 
faith, state all the material circumstances within his knowledge 
which may affect the risk.”” The thirteenth section of the 
charter also provides, that ‘‘if the assured have a lease estate 
on the buildings insured, or if the premises be incumbered, the 
policy shall be void unless the true title of the assured and 
the incumbrances be expressed thereon.”? By express words 
the application for insurance was made a part of the policy. 
In this paper is the following enquiry: What is the title and 
whether incumbered by mortgage or otherwise, and to what 
amount? ‘The answer to this interrogatory is: ‘‘ on leased 
ground, six years to run.”? When the application was made 
for insurance, there was a deed of trust upon the house and 
lot for five or six hundred dollars. The house was insured for 
fifteen hundred dollars, two-thirds of its appraised value. On 
the trial, evidence was offered to prove that the existence of 
this deed of trust was made known to the agent of the compa- 
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ny, at the time the answer to the interrogatory was given, but 
that he refused to write it down, saying that the amount was 
too trifling. This evidence was excluded, to which an excep- 
tion was taken. A memorandum was endorsed on the policy 
to the effect, that the company would be bound by no state- 
ment made to the agent not contained in the application. By 
the terms of the charter, every person causing himself to be 
insured, becomes a member of the company. There was evi- 
dence that the building was used as a bawdy house. Evidence 
of reputation as to that fact was also admitted, which was ex- 
cepted to. A dram shop license was taken out by the assured, 
though there was no proof of any tippling at the house. Wine 
was sold by the bottle and drank in the rooms. The bye-laws 
of the company classed the buildings insured, and fixed the 
premium of insurance according to the materials of which 
they were composed, the manner of their construction, the 
purposes for which they were used, their situation as to other 
buildings, and all other circumstances affecting the risk. Some 
trades and some kinds of merchandise were deemed hazardous, 
for which an increased premium was demanded, proportioned 
to their risk of taking fire. It does not appear that the pur- 
poses for which the buildings of the appellants were used were 
enumerated as increasing the risk. The company was not lia- 
ble for losses occasioned by an insurrection of the citizens. 
The buildings and furniture were destroyed by a mob, provok- 
ed by the death of a citizen at the insured building, produced 
by violence. The court gave the following instructions for the 
plaintiff : 

. 12. The defendant has not shown that there was any insur- 
rection of the citizens at the time of the destruction of the 
property mentioned in the policy, and that is, therefore, no 
defence. 

13. It is not necessary that the furniture and piano should 
have been actually in the house when they were destroyed by 
fire, but if in the fire they were removed by a mob to the yard 
and burnt, the loss is still secured by the policy. 
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14. The word appurtenances in the deed of trust aforesaid, 
does not convey the leasehold in trust of the plaintiff. 

15. The word appurtenances in the deed of trust aforesaid, 
does not convey the buildings upon the ground in question, nor 
make an incumbrance, within the meaning of the policy. 

16. But a conveyance of the lot on which the building was 
situated, was a conveyance of the building and an incumbrance 
within the meaning of the policy. 

17. The defendant here has shown no compliance with the 
requirements of the policy in regard to the assessments and 
notice thereof to the plaintiff, Jeanettine. 

And the court refused the following, asked by the plaintiff : 

1. The fact that the plaintiff sold wines at the house insur- 
ed, after the execution of the policy, is no violation or breach 
of the warranties of the policy. 

2. If the jury believe from the evidence, that the policy 
makes no distinction in the rate of premium between a dwell- 
ing house and a bawdy house, and none between a dwelling 
house where wines are sold and where they are not, neither 
being classed in the policy as more hazardous than the other, 
the jury will find for the plaintiffs, so far as such objections 
are concerned. 

8. Unless the jury believe from the evidence, that the plain- 
tiff, Jeanettine, agreed in the policy or was forbidden by it to 
sell wines at the house insured, it is no breach of the same, 
and cannot prevent the recovery of the plaintiffs. 

4, The deed of trust offered in evidence conveys the land or 
ground on which the buildings insured are situated, and if the 
jury believe from the evidence that she duly paid lease on the 
same, the deed is void as a conveyance of tne lease. 

5. The household furniture and piano are not insured by the 
terms of the policy in any particular house ; if, therefore, the 
jury believe from the evidence that the household furniture and 
piano mentioned in the policy and application, were destroyed 
by fire, they will find, as to such furniture and piano, for the 
plaintiffs, notwithstanding they may also believe from the evi- 
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dence that said furniture and piano were, at the time of such 
destruction by fire, in a bawdy house and a house where wines 
were sold. 

6. The deed of trust offered in evidence by the defendant, 
constitutes no incumbrance on the property mentioned in the 
policy. 

7. A bawdy house may be a dwelling house, and if the jury 
believe from the evidence that the house insured in the policy 
was a dwelling house, they will find for the plaintiffs, although 
they may also believe from the evidence that it was a bawdy 
house. | 

8. The deed of trust offered in evidence by the defendant, to 
Alexander Hare, is no incumbrance upon the leasehold interest 
of the plaintiff or the buildings mentioned in the policy, and 
no breach of the warranty in the policy in regard to incum- 
brances. 

9. An insurrection of the citizens is a violent movement 
against the government or civil authority, on the part of the 
citizens. 

10. A mere mob, whose only purpose is to destroy the prem- 
ises and property of the plaintiff, Jeanettine, and drive her 
away, is not an insurrection of the citizens, within the meaning 
of the policy. 

11. The piano mentioned in the policy is not insured in any 
particular house ; if, therefore, the jury believe from the evi- 
dence that it was destroyed by fire, although in a house which 
was used as a bawdy house, and in which wines are sold, they 
will find for plaintiffs as to such piano. 

The following instructions were given for the defendant : 

1. If the jury believe from the evidence that, at the time the 
application for insurance was made by the said Jeanettine 
Clementine, she had a leasehold estate, or any estate less than 
a fee simple in said land on which the buildings insured were 
erected, and that, at the time the policy sued on was issued, 
the said Clementine’s interest in said land was incumbered by 
deed of trust or otherwise, and that such incumbrance was not 

17—voL. Xvi. 
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specified and set out in her written application for said insur- 
ance, then the jury are not authorized to find any amount of 
loss or damage for the buildings insured in said policy, and the 
policy on said building is void by reason of the failure of said 
insured to specify the said incumbrance. 

4. The application of the said Jeanettine Clementine, and 
all the statements therein, are a part of the policy sued on, and 
are a warranty as to the matters therein stated, and any mis- 
take or omission in the representation of the risk, whether 
wilful or accidental, if material to the risk insured, avoids 
the policy. 

5. A warranty is in the nature of a condition precedent, and 
must be fulfilled by the insured before performance can be 
enforced against the insurer. 

And the following were refused the defendant : 

2. If the jury believe from the evidence that, at the time the 
application for insurance was made in this case, the said 
Jeanettine Clementine described the building insured, and con- 
taining the property insured, as a dwelling house, and it was so 
described in the written application for insurance, and that, in 
fact, the said Jeanettine, at the time of the loss of said prop- 
perty insured, kept in said premises a bawdy house or house of 
ill-fame, commonly known as a whore house, and that the risk 
of fire upon a bawdy house or whore house is greater than the 
risk of fire upon a dwelling house, then the jury will find for 
the defendant. 

3. If the jury believe from the evidence that, at the time the 
application for insurance was made in this case, the said Jean- 
netine Clementine caused the building insured, and containing 
the property insured, to be described as a dwelling house in her 
written application for insurance, and that, in fact, the said 
Jeannetine, at the time of the loss of said property insured, 
kept in said premises a tippling house or place for the sale of 
Wine or spirituous liquors, under a license therefor, then the 
jury will find for the defendant. 

6. If the jury believe from the evidence that, at and before 
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the time of said loss, the said Jeannetine Clementine carried 
on, in said insured premises, the business of keeping a bawdy 
house or whore house, and that such a house is more exposed 
to the risk of fire than a dwelling house, the jury will find for 
the defendant. 

7. If the jury believe from the evidence, that the insured did 
not truly describe the use and purpose for which her said house 
was occupied, in her written application, and that the said 
premises were occupied as a bawdy house, house of ill-fame or 
dram-shop, or whore house, by the insured and her servants 
and agents, then the jury will find for defendant. 

The court gave the following instruction : 

If the jury believe from the evidence, that the house de- 
scribed in the policy and application was not occupied as a 
dwelling house, but for other purposes, enhancing the risk by 
fire, then the plaintiffs cannot recover, and it is for the jury 
to determine whether there was a material risk concealed from 
the company in Jeannetine Clementine’s application for said 
insurance. They will take into consideration all the evidence 
with regard to the use and occupation of the house, and if they 
believe from the evidence, that there was a material conceal- 
ment of the risk, they will find for the defendant. 

1. Whatever may be the gav, as to the duty of one applying 
for insurance, in disclosing ‘all facts not known to the insurer, 
and which he cannot reasonably be presumed to know, that show 
the nature and extent of the risk, and which would enhance the 
premium or induce a refusal to undertake the insurance, yet 
where rules are adopted respecting representations, if they are 
made sufficiently public, the assured is bound to take notice of 
them and to make a true and fuil representation of the circum- 
stances which he is required by such rules to disclose. The 
representations made in this case were respecting the buildings 
insured, and being incorporated into and made part of the poli- 
cy, by express terms, became warranties. A warranty is a part 
of the contract, ‘and the matter of it must be such as it is rep- 
resented to be, otherwise there can be no recovery on the poli- 
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cy. It is like a condition precedent. The materiality or im- 
materiality of the fact warranted signifies nothing. 8 Dow, 
262. A representation, being no part of the policy, must be 
complied with, if material; if immaterial, that immateriality 
may be enquired into and shown. 

The thirteenth section of the charter provides that, if the as- 
sured has a lease estate in the buildings insured, or, if the 
premises be incumbered, ‘the policy shall be void, unless the 
true title of the assured and the incumbrances be expressed 
thereon. There is no question but that the buildings insured 
were a leasehold estate, and that there was an incumbrance on 
them at the date of the insurance. This incumbrance was not 
expressed in the application for insurance, which was made a 
part of the policy. The application contains an interrogatory, 
whose aim was to ascertain whether there was an incumbrance 
on the premises proposed to be insured, but no response is 
made to it; leaving room for the inference that none existed. 
The charter then made the policy void. 

2. The plaintiffs were not at liberty to obviate this objection, 
by showing that the agent of the company was informed of the 
existence of an incumbrance at the time of the application, 
but that he refused to write down the answer, saying the in- 
cumbrance was too trifling. Independently of the statute, which 
required the incumbrance to be expressed in the policy at the 
peril of its being void, there was a memorandum endorsed on 
it, which made known that the company would be bound by no 
’ statement made to the agent not contained in the application. 
The facts being as represented, they could not give the plain- 
tiffs a right of action on the policy in the teeth of the statute 
and against the terms of the contract. If the conduct of the 
agent was such as is alleged, he was guilty of a gross fraud, 
as is shown by his setting up this defence, which would avoid 
the policy and give aright of action for the recovery of the 
premium, but could not, for the reasons given, entitle the plain- 
tiffs to an action on the policy. 

8. With respect to the furniture and piano, although they 
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may be regarded as being insured in the building covered by 
the insurance, yet, because the statute arbitrarily avoids the 
policy, as to the building, for the want of the disclosure of a 
fact which did not at all affect the risk of the insurer, we can- 
not come to the conclusion that the policy was likewise void as 
to the furniture and piano. The validity of the policy, as to 
them, will depend upon the answer to the question, whether the 
concealment or suppression of the facts that the house was in- 
cumbered by a deed of trust, was used as a bawdy house, and 
that wines were sold and drank, as stated in the evidence, did 
materially enhance the risk of the insurers, or would a know- 
ledge of them have induced a refusal to insure. In relation to 
this matter, the doctrine of warranties in policies of insurance 
has no application, but the ground on which the invalidity of 
the contract of insurance is based, is a concealment or sup- 
pression of facts material to the risk. This is a question for 
the jury, on the weighing of which they will not be controlled 
by the legislative declaration that the policy should be void as 
to the building, for the reason that an existing incumbrance 
was not expressed on its face. For, although the statute de- 
clares that the policy shall be void as to the building, for such 
cause, and will not permit an enquiry whether the fact sup- 
pressed was material or not, yet, as to the furniture and 
piano, the case stands on the general law of insurance. 

4. In determining the question of the materiality of the 
fact suppressed, only the natural consequences of the use to 
which the house was applied are to be regarded ; and if the use 
to which it was applied enhanced the risk, and the destruction 
by fire was the natural consequence of such use, the insurers 
are not liable. But acts of lawless violence were not justified 
by the use to which the house was applied, nor can they be re- 
garded as a natural consequence of the conduct of the insur- 
ed, with regard to the building. In enquiring into the mate- 
riality of the facts suppressed, it is of importance to consider 
that, by the bye-laws of the company, all buildings which were 
to be insured, were classed, and the premiums on them propor- 
tioned to the risk incurred; that the trades and kinds of mer- 
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chandise were enumerated, for which an increased premium was 
demanded, and that none of the facts insisted on in the defence 
were mentioned in the bye-laws as affecting the risk. 

5. It may be objected that, the policy being void as to the 
buildings, by virtue of a statute, it must be void as to the 
whole. However this may be in some cases, it has been held, 
that the invalidity of part of a deed, even by virtue of a stat- 
ute, does not destroy the whole ; and the remainder, being legal 
and distinct, and capable of separation from the illegal provi- 
sion, has been allowed to stand, there being no express words 
tn the act to render the whole void. In the present case, the 
part of the contract avoided by statute, is easily separated 
from that portion of it relating to the furniture. The house 
and furniture were separately appraised, and the proportion of 
the premium due for each may be easily ascertained. Chitty 
on Con. 692. 

6. It seems, that a house cannot be proved to be a brothel 
by reputation. Testimony as to the reputation of the house, 
is inadmissible for the purpose of proving that it was a house 
of ill-fame. Such testimony would be obnoxious to the ob- 
jection, that it is mere hearsay. 17 Conn. 472. To the same 
effect is the case of the Commonwealth v. Stewart, 1 Serg. 
& Rawle, 345. 

The other Judges concurring, the judgment will be reversed 
and the cause remanded. 


HemptEr, Respondent, vs. ScHNEIER, Appellant. 


1. A. executed to B. a note “for goods received by C.,” payable “in case C. 
should not return to St. Louis within fifty days.”? C., owing to sickness, 
did not return within fifty days, but did soon after, and executed his own 
note to B. for the goods. Held, A. is liable to B. for the full amount of his 
note, whether B. sustained any damage by C.’s not returning within the 
time or not; nor did the giving of the note by C. discharge A.; nor the 
verbal declaration of B. that A. was free. 

2. A party may give jurisdiction to an inferior court by a voluntary renuncia- 
tion of a part of his demand. 
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Appeal from St. Louis Law Commissioner’s Court. 


F. Spies, for appellant. 1. The taking of a note by 
Hempler from Nauman, after his return, was a satisfaction of 
the debt for which Schneider was security, and operated to dis- 
chargehim. 2. The fictitious credits given by Hempler on the 
instrument sued on, did not give the law commissioner juris- 
diction. Ramsay v. Court of Wardens, 2 Bay (S. C.) 180. 
Sanders v. Stratton, 2 Penn. 528. Coleman v. Purcell, ib. 
561. Simpson v. McMiilion, 1 Nott & McCord, 192. An 
agreement of the parties cannot give jurisdiction. Lindsey 
v. McClelland, 1 Bibb, 262. Bent’s Executors v. Graves, 
83 McCord, 280. Foley v. People, Breese, 31. Folkenburg 
v. Cramer, Coxe, 31. Parker v. Munday, ib. 70. Much 
less can one party, without the consent of the other, give ju- 
risdiction. 

S. H. Gardner, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This was an action commenced by Hempler, the plaintiff, 
against Schneider, on a note, in the German language, of 
which the following is a translation: ‘‘I, the undersigned, 
bind myself to pay to Heinrich Hempler, for Wilhelm Nauman, 
the sum of two hundred dollars, for goods received, in case 
that Wilhelm Nauman does not return to St. Louis within fifty 
days from to-day. In case said goods should be damaged by 
fire or water, I do not hold myself bound to pay the above se- 
curity ; for all such damages H. Hempler will alone bear the 
damages. ‘¢CASPAR SCHNEIDER. 

‘¢ St. Louis co., 5th April, 1852.” 

On this note, there was the following endorsement : 

‘¢ Received on this, fifty dollars. 

. ‘¢ HEINRICH HEMPLER.”’ 

It appears that Hempler delivered goods to Nauman for the 
purpose of peddling, and that Schneider, on his behalf, execu- 
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ted to Hempler the note set forth above. Nauman, from sick- 
ness and other unavoidable accidents, did not return to St. 
Louis within fitty days from the date of the note, but in a shor 
time after did return. After his arrival, he executed to 
Hempler a negotiable note for the sum of two hundred dollars, 
the amount of the bill for the goods received of him. There 
was some evidence of a conversation between Hempler and 
Schneider, in which Hempler was heard to sey, ‘‘ you are free 
now ;” this was after Nauman had given his note to Hempler. 
Nauman had never paid any thing to Hempler for the goods. 
On this evidence, after instructions not deemed material to no- 
tice, there was a verdict for the plaintiff. 

1. This court is not aware of any law, which would justify 
it in releasing men from their lawful contracts, unless in eases 
of fraud, imposition, accident, or mistake in their creation. 
The plaintiff may have sustained no damages in consequence 
of Nauman not having returned in fifty days, but there was 
a sufficient consideration for his undertaking, and he must abide 
the consequences of his own bargain deliberately entered into. 
Where a certain sum is to be paid, and becomes due, as liquida- 
ted damages on the violation of an agreement, it seems that, 
at law and in equity, both parties must abide by the stipulation, 
and that a jury is bound to give damages to the full amount of 
the sum prescribed. Lowe v. Peers, 4 Burr. 2229. 

It is not perceived on what ground the defendant ean avail 
himself of the fact of the plaintiffs having received a nego- 
tiable note from Nauman. 

The declaration of the plaintiff to the defendant that he was 
free, even if made respecting this transaction, cannot operate 
to discharge him. 

2. From time out of mind the practice has prevailed in this 
state, of giving jurisdiction to inferior courts, by a voluntary 
renunciation of a part of ademand. And, judging from the 
spirit of our legislation, this, so far from being contrary to 
the policy of our law, is in strict harmony with it. We are 
aware of the opinions that have been held elsewhere in relation 
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to this matter, but although it is a subject of daily occur- 
rence, a case is not remembered in which the question ever 
before found its way to this court. The judgment is affirmed. 
The other Judges concur. 


Kinespury, Defendant in Error, vs. LAnn’s ExEcurTors, 
Plaintiffs in Error. 


1. Proof of the purchase of slaves at a sheriff’s sale, and of possession under 
the purchase, makes a prima facie title in an action of replevin. 


Appeal from St. Louis Circuit Court. 


This was an action of replevin, brought in the Circuit Court, 
by Kingsbury against Lane, in his life time, for two slaves. 
The only issue to be tried was the traverse of Lane’s plea of 
property in himself; so that the burden of proof lay on him. 

To support the issue on Lane’s part, there was given in evi- 
dence a judgment record, showing a suit by attachment, brought 
by said Lane against one Cabanné, in which the slaves (iden- 
tified by a witness as the same) were attached, judgment in 
favor of Lane in that suit, execution on the judgment, and 
under that execution a sale and delivery of the slaves by the 
sheriff to Lane. It was proved also that, immediately after 
the sale and delivery of the slaves to Lane, they were repleyied 
by Kingsbury, the plaintiff in this suit. There was also ver- 
bal testimony tending to prove that said Cabanné married in 
North Curolina, and brought the said slaves along with his 
wife, home to Missouri, and left them, with his wife, at his 
father’s house, in the city of St. Louis, for a considerable 
time. 

No testimony was offered or given on the part of Kingsbury, 
the plaintiff below; and this being the state of the case, the 
Circuit Court, on motion of the plaintiff below, instructed the 
jury as follows: ‘‘ There is no evidence that Lucien D. Ca- 
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banné, under whom the defendants claim, ever had the title to 
or the possession of the slaves in controversy, and, therefore, 
the issue ought to be found for the plaintiff.” 

Under this instruction, the verdict was necessarily for the 
plaintiff below. The defendant, Lane, moved to set this ver- 
dict aside, on the ground, mainly, that the instruction was er- 
roneous, and for reasons set forth somewhat at large, in the 
record. The court overruled the motion, and the defendant 
excepted, and has brought the case here for review. The only 
question for this court is, whether the Circuit Court erred in 
giving this instruction. 

E. Bates, for plaintiff in error. The court erred in tell- 
ing the jury there was no evidence that Cabanné ever had title 
to or possession of the slaves. ‘here certainly was some evi- 
dence that he had both title and possession. ‘The inference 
drawn by the instruction that the title could not be in Lane, 
because Cabanné never had title or possession, is untrue. In 
proving title, a party is not bound to show his right in the ab- 
stract, and against all the world, but only relatively—that it is 
good against his adversary. Even if the assumption of the 
instruction as to Cabanné were true, still Lane showed a good 
title, as against Kingsbury, who sets up no title or possession 
in himself. Possession alone is a good title against a stranger, 
who shows no right in himself; and the right of the possessor 
is increased in strength and dignity when he derives title from 
a judicial sale. 

T. Polk, for defendant in error. There was no evidence 
that Lucien D. Cabanné ever had any title to or possession of 
the slaves. It was proved that they were not in his possession 
when levied on by the sheriff. So far as there was any proof 
at all about title, it tended to show that the title was in Mrs. 
Cabanné. Of course, if Cabanné had no title, Lane acquired 
none at the sheriff’s sale. But the defendant says that his 
possession proves property, when in his answer he admits the 
taking from the plaintiff. If this be correct, then all the de- 
fendant in an action of replevin would have to do, would be to 
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admit in his answer the taking possession of the chattels sued 
for, and he would have made a prima facie case. 


RYLAND, Judge, delivered the opinion of the court. 


1. From the statement herein, it seems to this court, that 
the court below did err in giving the instruction mentioned 
above. The question was, as to the right of possession of the 
slaves. They had been purchased by Lane at sheriff’s sale, 
under a judgment in favor of Lane, by attachment against Ca- 
banné. The slaves had been attached in that suit. At the 
sheriff’s sale, the negroes had been delivered to Lane, and were 
immediately thereafter seized by the sheriff under a writ of 
replevin issued in this case. 

The statement above shows at least some evidence of the 
right of Lane to the negroes. Why must it follow, as a legal 
conclusion, that, because Cabanné had no title to the slaves, 
therefore, Lane had none? This is a non seguztur. 

Lane’s purchase at the sheriff’s sale and possession is good 
against the plaintiff, Kingsbury, as the facts appear on this 
record; for he offered no evidence and showed no title. 

The judgment below is reversed, and cause remanded—Judge 
Scott concurring. 


Pace & Pettus, Plaintiffs in Error, vs. Bett, Defendant in 
Error. 


1. A plaintiff in an attachment suit, by mistake, stated the amount of his de- 
mand, in his petition and affidavit, at too small a sum. This amount was 
inserted in the writ to the sheriff. The sheriff attached the defendant’s 
property, which he released upon payment of the amount named in the writ, 
with costs. Afterwards, the plaintiff recovered judgment in the attachment 
suit for the sum actually due him. Held, the sheriff was not liable. 


Error to St. Louis Circuit Court. 


Todd & Krum, for plaintiffs in error. 1. The petition 
was sufficient, without amendment, for the actual balance due. 
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In pleading, that is sufficiently certain which, by what is alleg- 
ed, can be made certain, and this is all the certainty required 
by the new code. See sec. 1, art. 6. The defendant is not 
misled, for a copy of the petition is served upon him, and from 
its data he can compute the just balance. 

Nor is the statement in the plaintiffs’ affidavit, that Welshei- 
mer was indebted to plaintiffs in the sum of $178 26, after 
allowing all just credits and off-sets, a bar tq the plaintiffs’ 
right to recover the amount actually due on the note mentioned 
in the petition. Sec. 3 attachment act, p. 134; sec. 12, p. 
136; sec. 21, p. 189; sec. 59, p. 145. 2. The sheriff’s 
duty, under the writ is, to attach property enough to secure 
the claim, interest and costs, if he can find it, and when at- 
tached, it is his duty to keep it in custody (see sec. 12, attach- 
ment act) to be levied upon or applied for the satisfaction of 
the judgment obtained in the suit, (section 59 of said act.) 
It is no part of his duty or his right-to settle suits. 38. The 
plaintiff in an attachment suit has the right to an execution upon 
the judgment therein obtained, and to have it levied upon the 
property attached. In this case, the defendant has deprived the 
plaintiffs of that right, by an act, upon his own motion, without 
the authority of law or the consent of the plaintiffs, and there- 
fore, the loss to the plaintiffs, by that act, the defendant is ac- 
countable for to them. 9 Mass. Rep. 535, marginal. 4. The 
sheriff has no right to question the validity of the writ. If 
regular on its face, it is his duty to execute it, and he is pro- 
tected in executing it. 12 Wend. R. 96. 18 J. R. 53. 9 
Conn. R. 146. 1 Nott & McCord, 234, 236. 

R. M. Field, for defendant in error. 1. The sheriff, hav- 
ing strictly complied with the precept of his writ, by seizing 
money sufficient to satisfy the amount mentioned in the writ, is 
not liable in the present suit. 2. Thesum sued for and sworn 
to, was the precise amount mentioned in the writ of attachment. 
But if it were not, it was the fault of the clerk, and the plain- 
tiffs may seek their remedy against him. 3. The judgment 
was irregular and void under the 4th section, 12th article of 
new practice act. The amendment made by the plaintiffs, in 
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the attachment suit, after the return of the process, without 
any service of the same on defendant, and without his appear- 
ance, can have no other effect than to destroy all the lien of the 
attachment. There is, consequently, no valid judgment in the 
attachment case to support a suit against the sheriff, even for 
the money actually heid by him. 


RYLAND, Judge, delivered the opinion of the court. 


The following agreed case was presented to the Circuit Court 
of St. Louis county, who decided in favor of Belt, the defend- 
ant below. The plaintiff brings the case here by writ of error. 

‘¢ The plaintiff, in this case, sued out an attachment in this 
court on the 23d day of February, 1552, against one P. 
Welsheimer, which attachment was founded on a promissory 
note, as will appear by the petition, affidavit and writ in said 
suit, on file in this court, and which are made a part of this 
agreement. On the day said attachment was issued, it was 
placed in the hands of Henry B. Belt, the defendant in this 
case, and who was then and is now sheriff of St. Louis county, 
to be executed. The defendant, in virtue of said attachment, 
on the same day seized the property of the said Welsheimer, as 
will appear by the said sheriff’s return endorsed on said writ, 
and which return is also made a part of this agreement. Af- 
ter the property of said Welsheimer was seized, as aforesaid, 
the defendant voluntarily released the said property on said 
Welsheimer’s paying to him $178 26 and costs—making to- 
gether, $187 67. On the 24th day of June, 1852, the plain- 
tiffs recovered judgment in said attachment suit against said 
Welsheimer, for $208 74, as will appear by the record of said 
judgment, which is also made a part of this agreement. It is 
admitted that the property levied upon, under said attachment, 
and released as aforesaid, was worth sufficient to pay the 
amount of the said judgment and all costs in said attachment 
suit. Now the plaintiffs claim that, upon the facts aforesaid, 
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the defendant, Henry B. Belt, as such sheriff, is liable for the 
full amount of the judgment and costs recovered in said attach- 
ment suit. On the other hand, the said Belt claims that, upon 
the facts aforesaid, he is only liable for $178 26 and costs— 
making together, $187 67, the amount paid to him by said 
Welsheimer, and which amount said Belt is willing and has 
offered to pay. 

‘¢The question, whether the defendant is liable, as claimed 
by the plaintiffs, upon the facts aforesaid, is submitted to the 
court, and its judgment prayed in the premises.” 

The amount stated in the petition, affidavit and writ above 
referred to, was $178 26. 

1. From these facts it is plain that, if any wrong or injury 
was done to the plaintiffs, it was occasioned by their blunder and 
mistake. The amount was stated and swornto. It was mark- 
ed down in figures in the petition, and in the affidavit. It was 
the amount named in the writ of attachment, by which the sher- 
iff was required to attach the goods and chattels, moneys, &c., 
of the defendant. 

Now as the sheriff could have, by law, attached the money of 
the defendant, if he could have found it, we cannot sce any 
good reason why he shall be made liable for the mistake of the 
plaintiffs, should he bring into court, for them, the sum they 
demand of the defendant under oath, instead of taking perish- 
able property—property liable to become of daily expense. 
Suppose the sheriff had refused to take the money sworn to as 
the amount due, when tendered to him by the defendant, but 
had held on to the horses, and before judgment one or both of 
them had died, then the plaintiffs would have felt themselves 
aggrieved by this refusal to take the money, though there was 
no law to compel him to take it, or to make him liable if he 
refused and relied on the property. 

Where it must be obvious, as it is from the facts of this case, 
that the sheriff acted in good faith, and was led into the error 
by the plaintiffs themselves, we are not willing to visit on him 
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the severities of a most rigid corstruction of ministerial duty. 
The plaintiffs have made the mistake themselves and thereby 
misled the sheriff. We will let the judgment below remain as 
it is, all the Judges concurring. 


Wave & Ossorne, Appellants, vs. Emerson & GOLDSBERRY, 
Respondents. 


1. A receipt in full from the plaintiff, after suit brought, is a good defence by 
way of plea puis darrein continuance. 


Appeal from St. Louis Circuit Court. 


Todd & Krum, for appellants. The note to Wade & Os- 
borne, accompanied by the writing underneath it, is not an 
accord and satisfaction of the debt demanded in this suit. 1. 
Because it is executory. 19 Wend. 408. 4 Denio, 414. 2, 
Because, to be such, it should be full, perfect and complete. 
5 N. H. 136. The note, with its subscribed writing, is not a 
payment. The note of a debtor, for his debt, is not a pay- 
ment. 8 Cow. 77. Nor is the note of a third person ever 
presumed to be so. 1 Cow. 290, 306. To make it such, it 
must be proved that it was agreed to be taken in payment, and 
was so taken. 1 Cow. Rep. 306. The note and writing to- 
gether are totally repugnant, and are guilty of a felo de se. 
The proof does not sustain the defence set up in the answer. 
There is no proof of any agreement to dismiss this suit, nor is 
such the effect of the agreement. 

ZT’. B. Hudson, for-respondents. The agreement set up is 
a bar to the plaintiffs’ action. Although inartificially drawn, 
it is manifest that the parties intended, 1, that the suits men- 
tioned should be dismissed and the attachments released ; 2, to 
close up and adjust the open accounts between the parties 
named; and 3, to provide for the payment of the note out of 
a particular fund there designated. It is a good plea in bar 
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that plaintiffs, pending the suit, accepted a writing as an ac- 
cord and satisfaction with the condition to dismiss the suit. 1 
Stewart’s Rep. 184. 





Scott, Judge, delivered the opinion of the court. 





This was an action in the nature of assumpsit, for goods, 
wares and merchandise, instituted by the appellants against 
the respondents in the Court of Common Pleas in St. Louis 
county. The process was an attachment which was served on 
the steamboat Excelsior, and upon property in the hands of a 
garnishee. The defendants appeared by attorney and answer- 
ed the petition ; judgment was rendered for the respondents 
on the following agreed state of facts: ‘‘It is agreed, that 
the facts are these ; that the plaintiffs are and were copartners, 
as stated in their petition; that the accounts sued on were fur- 
nished as stated in the petition, and at the prices therein stated. 
It is admitted that the agreement signed by the parties, a true 
copy of which is herewith filed, had reference to the case above 
mentioned, and the case of the same plaintiffs against J. B. 
Goldsberry, and the accounts mentioned in the plaintiffs’ peti- 
tion, in each of said cases, and that the attachments reterred to 
are the attachments in the cases above. It is admitted that 
James M. Emerson, one of the defendants, did, on his return 
to Dubuque, place in the hands of the person appointed to re- 
ceive the assets of J. B. Goldsberry & Co., as stipulated in 
said agreement ; that the indebtedness mentioned in said agree- 
ment, for which plaintiffs agree to give a receipt, includes the 
two accounts in the petition in the above cases mentioned. The 
agreement is as follows: 

‘+ $2,584 85. 

‘¢On demand, I promise to pay to Messrs. Wade & Osborne, 
or order, for value received, twenty-five hundred and eighty- 
four dollars and eighty-eight cents. St. Louis, August 15th, 
1851. Signed, ‘¢ JAMES M. EMERSON.” 
‘¢ The note above written, dated August 15th, 1851, paya- 
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ble on demand, for twenty-five hundred and eighty-four dol- 
lars and eighty-eight cents, which I have this day given to 
Wade & Osborne, is for the following considerations : 1st, they 
give me a full receipt for all the indebtedness of Emerson, 
Goldsberry & Co., and J. B. Goldsberry & Co. to them; 2d, 
they to release their attachment upon Emerson, Goldsberry & 
Co.’s interest in the steamer Excelsior; 3d, they to give me 
an order on their attorney at Dubuque, for all the asset 
notes of Emerson, Goldsberry & Co., and J. B. Goldsberry & 
Co., now in their hands for collection. 

‘¢ On my return to Dubuque, I am to place the account they 
now render me, against Emerson, Goldsberry & Co., and in 
favor of Wade & Osborne, in the hands of the receiver ap- 
pointed by the judge to take charge of J. B. Goldsberry & 
Co.’s assets ; and this debt, for which my note is above given, 
is to be paid after five thousand dollars of debts of Emerson, 
Goldsberry & Co., now in the hands of said receiver, against 
the assets of J. B. Goldsberry & Co., are paid, and when the 
assets of J. B. Goldsberry & Co. are finally wound up, and 
Wade & Osborne have received from the receiver of J. B. 
Goldsberry & Co.’s assets all of their share of the proceeds, 
then this note I have signed, (the date and amount named in the 
document to Wade & Osborne, ) is to be considered null and 
void. Signed, ‘¢ JAMES M. EMERSON, 

‘““WADE & OSBORNE. 

‘¢In presence of Cyrus G. Hoyt.” 

1. We do not conceive, that the doctrine in the books, in 
relation to the plea of accord and satisfaction, affects this 
case. It must turn on the effect to be given to the words in 
the agreement, ‘‘ they give me a full receipt for all the indebt- 
edness of Emerson, Goldsberry & Co. and J. B. Goldsberry 
& Co. to them.”? It is agreed that the indebtedness here re- 
ferred to, constitutes the foundation of this suit. We regard 
the words above recited as a receipt given by the plaintiffs to 
Emerson, one of the defendants. It was the intention of the 
parties, although rather awkwardly expressed, that the agree- 
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ment itself should be the receipt. How, then, stands the case? 
The defendants hold a receipt in full against the demand, for 
which they are sued. This receipt, it is true, is given after 
suit brought, but it is conceived that it is a good defence by 
way of plea ‘‘ puis darrein continuance.” There is no war- 
rant in law for going behind this receipt, and enquiring whether 
the party made a wise or a foolish bargain in giving it, as 
there is no allegation of any fraud, imposition, mistake, or any 
circumstance which would authorize a court to disregard it. It 
cannot be necessary to go into an examination of authorities, 
to show how slight a consideration will support an agreement. 
We deem that there is such evidence of a consideration as will 
sustain the receipt given in this case. With the goodness or 
folly of the contract, the court can have noconcern. The other 
Judges concurring, the judgment will be affirmed. 


Wave & Osporne, Appellants, vs. GoLDSBERRY, Respondent. 
Appeal from St. Louis Court of Common Pleas. 


Todd & Krum, for appellants. 
7’. B. Hudson, for respondent. 


Scott, Judge. This case is in all material respects like 
the foregoing. Goldsberry, by adopting the acts of Emerson, 
constituted him his agent. In this suit, there is the note of a 
third person given in satisfaction of the demand on which the 
action is brought. As to the goodness of the bargain, we cannot 
speculate. If conjectures were allowable, a state of facts may 
be imagined, which would show the contract a very judicious 
one. Let the judgment be affirmed, with the concurrence of 
the other Judges. 
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Epear, Plaintiff in Error, vs. Satispury e¢ a/., Defendants 
in Error. 


1. Where in a demand filed by a person seeking to avail himself of the benefit 
of the act concerning mechanics’ liens, services for which he might have a 
lien are combined with other charges for which no lien is given, and the 
whole summed up in one item, so that it is impossible to ascertain from the 
account filed how much of the gross charge is a lien, the party will lose the 
whole benefit of the act. 

2. An agent employed to disburse money and pay off hands in the building of 
a house, has no lien for his services. 


Error to St. Louis Circuit Court. 


Glover & Campbell, for plaintiff in error. The matters 
mentioned in the account and made a part of the scire facias, 
were, in every particular, the proper subjects of a lien under 
our statute concerning mechanics’ liens. R. C. 1845, p. 733. 
It is not necessary that the work should be done literally on 
the building. Plans, drawings, specifications, making con- 
tracts with workmen, material men, and the superintendence 
and direction of the building, are all within the spirit and 
meaning of the statute. 

C. C. Carroll, for defendant in error. The mechanics’ 
lien law was only intended to protect the manual laborer and 
the material men, who, from their humble position and gene- 
ral lack of knowledge, were liable to be imposed upon by con- 
tractors. It is a special statute, and must be construed strict- 
ly. ‘To allow such a bill as this to constiute a lien would be 
to create a lien upon a house, before it is in exigtence, or the 
ground broken for its commencement. The contract set out 
in the bill of items is an entirety, and cannot be separated. 


GAMBLE, Judge, delivered the opinion of the court. 


Edgar sued ont a sczre facias from the Circuit Court of St. 
Louis county, to enforce a lien upon a building which had 
been erected for the defendants in that county. The particu- 
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lars of the demand consisted of a single charge, in these 
words : ** To making two sets of plans and detail drawings 
for all the buildings of the Lowell hemp works, also specifica- 
tions for the same; also for making all the contracts with the © 
workmen, furnishers of materials, superintending and direct- 
ing the entire construction of the buildings, disbursing moneys, 
&., &., &c., as per agreement, $500.” On this there was a 
credit of $148 23. The scire facias recited the demand as 
filed, and there was a demurrer to it, which was sustained by 
the court, and the plaintiff appealed. 

1. The only question presented is, whether, under the act of 
the general assembly, the plaintiff had a lien upon the build- 
ings erected, for the amount of his account, as shown by the 
single item stated above. 

When a mechanic or other person claims to have a lien upon 
a building, he is to file a just and true account of the demand 
due him, after all credits are given, and that account must ap- 
pear to be for work or materials for which the statute gives 
a lien, and if, in a demand upon a single item of charge, any 
services for which he might have a lien, are combined with other 
charges for which no lien is given, the whole benefit of the act 
will be lost. In such a case, it would be impossible for any 
person to separate the different portions of the demand, and 
ascertain how much of the gross charge was an incumbrance on 
the property, and how much was for general indebtedness. 
The object of these acts is to make certain classes of debts 
incumbrances on the property, binding the same when the stat- 
ute is complied with, into whosesoever hands it may come. The 
lien is but the creature of the statute, and only arises, and can 
only be enforced as the statute directs. 

In the present case, we have one single charge of five hun- 
dred dollars, claimed as due under some agreement which is 
not set out, and the charge is for different kinds of service, 
such as plans and specifications, making contracts, superin- 
tending the construction of the buildings, disbursing money, 
and then there are three comprehensive &cs. used, and for the 
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whole there is charged the sum of $500. How much of this 
item is for disbursing money cannot be known, and how much 
is comprehended in each &c., would be difficult to determine. 

2. It may be sufficient in this case to say, that the statute 
was designed to protect the interest of a different class of per- 
sons from those agents who are employed to disburse money, 
and that, if it be assumed to be the meaning of this part of the 
charge, that the plaintiff disbursed the money of the defend- 
ants, in paying for the labor and materials used in erecting 
the buildings, still a charge of commission for that service, 
would not come within either the letter or spirit of the act. 
The act requires a just and true account of the demand to be 
filed, and there is no doubt, that if there was an account charg- 
ing different items, some of which might, by law, be an incum- 
brance on the property, and others which did not come within 
the scope of the statute, the party might pursue his remedy to 
enforce the lien, as far as one was given by law. But when 
he charges a single sum for different services, and any of them 
are of a character for which the law would give no lien, he 
cannot proceed under the statute, because he has filed no proper 
account, and because it is impossible to aseertain the amount of 
his lien from the account filed. 

It will be seen that the question, whether an architect, who 
superintends the erection of buildings, is entitled to a lien, is 
not decided. This is only for the reason that its decision is 
not necessary in this case. The demurrer was properly sus- 
tained, and the judgment is affirmed. 


Epwarps, Respondent, vs. WATKINS, Appellant. 


1. A judgment by default is properly rendered, when no answer is filed within 
time nor before judgment is taken; nor is it error to refuse to set such 
judgment aside, when the affidavit filed with the motion discloses no dili- 
gence and no excuse for the failure to answer within time. 
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Appeal from St. Louis Court of Common Pleas. 


J. W. Skinner, for appellant. It is error to permit a 
default to be taken after answer allowed to be filed. In such 
a case, there is no faz/ure to answer, within the meaning of the 
statute. In this case, the answer was filed before default 
taken. 

Henry WM. Hart, for respondent. 


GamBLE, Judge, delivered the opinion of the court. 


1. Edwards sued Watkins on a negotiable promissory note, 
made by Watkins to one Keller, and endorsed to plaintiff. The 
writ was returnable to the September term, 1851, but being serv- 
ed too late for that term, it became a return to the February 
term following. At the September term, the defendant ap- 
peared and asked time to answer, which was extended to the 
fourth of October. No answer was filed at that term, but at 
the February term, after the time for answering had expired, 
the plaintiff took a judgment for want of an answer. On the 
day this judgment was taken, an answer appears to have been 
filed, and the counsel differ as to which act was first in time, 
the filing the answer or taking the judgment. The defendant 
afterwards moved to set aside the judgment, on the ground that 
his answer was filed before the judgment was taken, and that 
on filing it the clerk told him no judgment was taken. The 
affidavit discloses the defence he wishes to make to the note. 

The record states as the fact that, the defendant, being sol- 
emnly called, made default, and that therefore the judgment 
was given. This statement is to be taken as true, and there- 
fore the answer, although filed on the same day, must have 
been filed after the default was ordered to be entered. The 
defendant was out of time with his pleading, and although a 
judgment by default cannot regularly be entered when an an- 
swer is on file, yet the record shows enough to sustain the re- 
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gularity of this judgment. The defendant, in his affidavit filed 
with his motion, shows no reason or excuse for being actually 
in default by failing to file his answer in time. He was not 
diligent. Without considering the merits of the defence he 
wished to make, the motion to set aside the judgment by de- 
fault, was properly overruled, and the judgment is affirmed 
with the concurrence of the other Judges. 


Kerrigan, Respondent, vs. Ketiy, Appellant. 


1. Money axlvanced by one person to another upon faith of an agreement that 
a partnership should be entered into between them, may be recovered back 
if the party to whom it is advanced refuses to comply with the agreement. 


Appeal from St. Louis Court of Common Pleas. 


Garesché & Williams, for appellant. The evidence estab- 
lishes that there was a partnership. If so, one partner cannot 
sue another at law, situated as these were in reference to their 
accounts. Chitty on Con. 286. 5 Mo. Rep. 112. 8 ib. 574. 
10 Mo. Rep. 640. 

7. Polk, for respondent. 


Scort, Judge, delivered the opinion of the court. 


1. This was an action under the code for money due on a 
promissory note, and for money advanced and due for other 
purposes. The answer of Kelly, the defendant, admitted the 
giving of the note, and that the advances were made ; but he 
alleges that they were made by the plaintiff with an under- 
standing that they should be partners in the building of an ice 
house, and in carrying on the business of selling ice ; that this 
contract being incomplete, after a large portion of the money 
had been advanced, the agreement between the parties was so 
modified that they were only to be partners ‘in the buying and 
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felling of ice, and that the money received was applied to this 
object. 

Kerrigan, the plaintiff, was examined as a witness, and tes- 
tified that Kelly owned the lot on which the ice house was being 
erected, and that the money was advanced on the faith of an 
understanding, that he should be part owner of the ice house 
and lot as well as partner in carrying on the business of sell- 
ing ice; that Kelly, after demand, refused to make him a 
deed for the lot and ice house, and would not permit him as 
a partner in the lot on which the ice house was to be built, but 
was only willing that he should be in the ice business with him 
by the year. He maintained, that the only understanding be- 
tween him and Kelly was, that he should be a full partner in 
the ice house, lot, and ice business. 

If there could possibly be any doubt about the the testimony 
of Kerrigan, when standing by itself, yet, taken in connection 
with the answer, it is entirely clear. The defendant, in his 
answer, admits the understanding between the parties, which is 
testified to by the plaintiff, and says it was incomplete. No 
conveyance of the lot was ever made to the plaintiff in pursu- 
ance to the understanding, and there is no proof of the modified 
agreement spoken of in the answer. The plaintiff, then, had a 
right to recover all the money advanced by him. 

Nothing is seen in the instructions given which could impro- 
perly influence the verdict, and those asked by the defendant 
were justly refused. The judgment below is, therefore, af- 
firmed, with ten per cent. damages, with the concurrence of 
the other Judges. 


DarraAH & Pomeroy, Respondents, vs. SteamBoaT Liaut- 
Foot, Appellant. 


1. The Supreme Court will not notice a bill of exceptions not signed. 
2. If a judge improperly refuses to sign a bill of exceptions, his error camnot 
be corrected by appeal. 
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Appeal from St. Louts Circuit Court. 


7’. B. Hudson, for appellant. 
J. 4. Kasson, for respondents. 


GAMBLE, Judge, delivered the opinion of the court. 


The Circuit Court in this case, by consent of parties, assess- 
ed the damages of the plaintiffs on a judgment by default, and 
tendered final judgment thereon. The defendant presented a 
bill of exceptions to the opinion of the court upon questions of 
law arising upon that assessment, and the judge refused to 
sign it, because it was not presented within five days after the 
decision of the cause, as required by a rule of that court, which 
is set out in the transcript. The defendant then presented a 
bill of exceptions to the decision of the court in refusing to 
sign the bill of exceptions, and appealed from the judgment. 

1. This court cannot notice the bill of exceptions which the 
judge refused to sign, because it is not upon the record in the 
mode required by law, either by the signature of the judge or 
of bystanders. 

2. Upon appeal, the bill of exceptions taken to the refusal 
of the judge to sign the bill previously presented, cannot be 
noticed, because if his refusal had been improper, it is not to 
be corrected by appeal. 

As the appeal brings up the record of the judgment, and 
there is no error in it presented upon the record in any form 
that this court can notice, the judgment will be affirmed with 
damages at the rate of ten per cent. 


——+ 2. Oe. 


‘VANDEMAL, Respondent, vs. Dovanerty, Appellant. 


1. A. employed B. to effect a sale of a tract of land. B. sold the land to C. 
and C. executed his notes to A. for the purchase money, the first of which 
was for $400. A. then executed his note to B., payable when the $400 note 
from C. should be paid. When C.’s note became due, A. brought a suit 
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upon it and attached C.’s property. Afterwards, upon C.’s paying $200, 
A. compromised the suit, and rescinded the sale of the land. Held, this was 
such a payment of C.’s note as entitled B. to recover on the note given to 
him by A. 


Appeal from Law Commissioner’s Court. 


4. H. Buckner, for appellant. Before plaintiff had any 
right to his money, the $400 note must have been paid. A 
compromise or amicable adjustment cannot be termed a pay- 
ment. Bouvier’s Law Dict. tit. ‘‘ payment.” The sale by 
the trustees and the purchase by defendant of the land was not 
equivalent to a payment. It was not the intention of the par- 
ties, nor is it a fair construction of the agreement, that Vande- 
mal and Vien should be entitled to their commission, when in 
fact no sale was made and the land remained the defendant’s. 
It was not the fault of the defendant that the $400 note was 
not paid. He did what, as between him and the plaintiff, he 
was not required to do—instituted an attachment suit before 
the note was due to secure it. He found that the property at- 
tached would not secure his debt, and that he could not sustain 
his attachment, and he therefore compromises the matter with 
his debtor. But still anxious to dispose of the land, he incurs 
the expense of advertising and offering it at public sale, and be- 
comes the purchaser. He has made extraordinary efforts to 
realize the amount of the note and has failed, not by any laches 
of his, but from the worthlessness of the plaintiff’s purchaser, 
and he ought not to be the sufferer. 

J. Bruce Thompson, for respondent. If a person pro- 
mise to pay a sum of money when he shall collect his demands 
of another, the promise may be enforced as absolute if it ap- 
pear that he has not used due diligence to collect his demands, 
or none atall. 5 Pick. 425, cited in note to Chitty on Con- 
tracts, p. 470. 


Scort, Judge, delivered*the opinion of the court. 


Vandemal sued Dougherty in a justice’s court, on an in- 
strument, of which the following is a copy: ‘‘I bind myself 
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to pay to Ferdinand Vandemal and J. S. Vien, the sum of one 
hundred and fifty dollars each, as soon as the note taken by 
me for the sum of four hundred dollars from @. V. L. Busé, 
is paid to me, being the first payment on my farm sold to V. 
L. Busé, and in default of the payment of said note, this is 
to be null and void and delivered up to said Dougherty without 
cost or expense to him. 
‘¢J. 8. DOUGHERTY.” 

After a trial in the justice’s court, the cause was taken by 
appeal to the court of the law commissioner, where, on a trial 
de novo, a judgment was rendered for Vandemal, from which 
Dougherty appealed to this court. 

Dougherty employed Vandemal to sell a tract of land for 
him. The note above was given to Vandemal and Vien as a 
compensation for that service. Dougherty agreed to take 
$2,100 for his land, and promised Vandemal and Vien that they 
might have all that they could get above that sum. The land 
was sold to Busé for $2,400, for which he executed his notes, 
secured by a deed of trust on the estate he purchased. A suit 
by attachment was begun for the recovery of the amount of 
the note referred to in the undertaking of Dougherty above 
copied. Property worth from two to four hundred dollars was 
levied on by virtue of the attachment. This suit was after- 
wards compromised between Dougherty and Busé. The land 
was sold under the deed of trust, and Dougherty bidding two 
thousand dollars for the same, was declared the purchaser. The 
terms of the compromise were, that Dougherty should dismiss 
his suit, pay half the costs and receive two hundred dollars in 
cash. Busé was to re-convey the land to Dougherty and give 
a release for all damages incurred by reason of suing out the 
attachment. All the notes executed by Busé for the land, were 
to be surrendered. Neither Vandemal nor Vien was consulted 
in relation to the compromise. 

- The court gave the following instructions for the plaintiff : 
1. The court is requested to instruct, that a possession of a 
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note by the payor, after delivery for value received to the 
payee, is prima facie evidence of payment by the payor. 

2. That an agreement to deliver up a note, upon the receipt 
of a consideration, is, upon the receipt of such consideration, 
payment, whether the note is delivered to the payor or held by 
the payee. 

Also, for the defendant, the court gave the following : 

1. To constitute payment of a note, money or cash must be 
taken or received, or something in lieu thereof must be accept- 
ed in discharge and satisfaction. 

2. If the defendant agreed to pay V. and Vien the sum of 
$150 each, so soon as a third party should pay him the sum 
of $400, and said sum of $400 has not been paid, plaintiff 
cannot recover. 

8. That the suit by attachment of Dougherty v. Busé was 
no obstacle to the payment of said note at its maturity by said 
Busé. 

The court refused to give the following, asked by defendant : 

1. If the defendant agreed with plaintiff that he would pay 
plaintiff and one Vien $300, in consideration that they would 
find a purchaser for a tract of land of defendant, and that said 
sum of money was not to be paid unless the note for the first 
payment for said land was paid, and that before said note be- 
came due defendant instituted a suit by attachment against the 
maker of said note, and that, after the maturity of said note, 
the same being unpaid, defendant, finding that said suit by 
attachment could not be sustained; that he and the maker of 
said note and defendant in said attachment suit agreed to a 
compromise with the said Dougherty and to be paid $200, and 
their said contract for the sale and purchase of said land to be 
cancelled ; that this compromise was no payment of the $400 
note, and a verdict must be rendered for defendant. 

2. That the purchase by defendant of the land conveyed by 
Busé to secure the payment of the notes given for the purchase 
money at the trust sale, made in compliance with the deed of 
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trust executed by said Busé, does not constitute a payment of 
said note. 

1. The payment of the note sued on depended on the hap- 
pening of a contingent event, and as it did not occur in con- 
sequence of the act of Dougherty, for aught we can see, we do 
not perceive the principle on which he can now resist its pay- 
ment. Although Busé was anxious to rescind the contract 
made for the purchase of Dougherty’s land, yet it does not 
appear that he was unable to comply with it, had its perfor- 
mance been insisted on by Dougherty. Vandemal had done 
every thing required to entitle him to his compensation, and 
Dougherty, in taking Busé’s notes and a deed of trust on the 
land sold, ratified his act. After all this, Dougherty, by his 
own act, without consulting Vandemal, rescinds the sale made 
by him, and thereby prevents a recovery of the money on whose 
payment Vandemal was entitled to a compensation for his ser- 
vices. We can see no principle on which Dougherty can be 
released from the payment of his note. By reason of the 
contract made for him by Vandemal, he received two hundred 
dollars, which were paid by Busé, in order to obtain a rescision 
of the contract. In the case of Horford v. Wilson, the de- 
fendant promised to pay the plaintiff five pounds if he would 
provide a tenant for certain premises, and get him £350 for his 
lease. The plaintiff found a tenant with whom the defendant 
entered into an agreement, and received £50 as a deposit. 
The tenant being unable to complete his engagement, the de- 
fendant afterwards consented to release him from the further 
performance of it, but retained the £50. It was held, that this 
was @ substantial performance of the condition on the part of 
the plaintiff, and that he was, therefore, entitled to recover the 
£5 from the defendant. 1 Taun. 12. Judge Chambre, in 
delivering his opinion, says, ‘‘ the defendant, if he had thought 
proper, might have rejected the tenant. He did not do so, 
and the plaintiff must, therefore, be considered as having ful- 
filled his part of the agreement.” 

The other Judges concurring, the judgment will be affirmed. 
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GARLAND, Respondent, vs. Harrison, Appellant. 


1. Where A. furnished money to B. with which to purchase a judgment on 
their joint account, and A. suffered B. to take the assignment in his own 
name, and B. afterwards assigned the judgment to C., who had no notice 
of A.’s claim, it was held, that C. could hold the money collected on the 
judgment, as against A. 

2. The declarations of the assignor of a chose in action after assignment, are 
not admissible in evidence against his assignee. 


Appeal from St. Louis Circuit Court. 


This was an action of assumpsit, begun by Garland against 
Harrison, March 9, 1849. The declaration contained the 
common counts, and one upon an account stated. The object 
of the suit was to recover one half of the amount of a judg- 
ment rendered in the St. Louis Court of Common Pleas, Octo- 
ber 22, 1847, in favor of Isaac S. Clark against Marshall C. 
Holliday. In support of his claim, the plaintiff offered in evi- 
dence the following paper marked A., and proved the signa- 
ture thereto of O. P. Crow: 

‘¢T acknowledge to have received from B. 8. Garland, about 
the last of June last, or first of July instant, the sum of one 
hundred and fifty dollars, which was appropriated to the pur- 
chasing of a judgment from Clark against Marshall C. 
Holliday, amounting to about seven hundred and fifty odd dol- 
lars, which judgment was purchased for the benefit of said 
Garland and myself, out of which each of us is entitled to one 
half when the same is collected. The sheriff of St. Louis 
county now holds the amount of said judgment in his hands, 
of funds belonging to said Holliday, which is to be applied to 
the judgment against said Holliday, purchased by me as afore- 
said.”? “QO. P. CROW. 

‘¢ August 2, 1845.” 

The admission of this paper in evidence was objected to. 

In the date of the above writing, the.word ‘‘ July’? seemed 
to have been originally written, and the word ‘‘ August” to 
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have been written over it. The judgment therein referred to 


; was a judgment rendered in an attachment suit in the Callaway | 
Circuit Court, an execution on which was then in the hands of 
S the sheriff of St. Louis county. Afterwards, it appearing 
that the execution on the Callaway judgment was of no avail, 


as there had been no service on the defendant, a new suit, by 
attachment, was instituted in the St. Louis Court of Common 
Pleas upon the original demand. The money recovered in this 
last named suit was received by Harrison, and the plaintiff, 
Garland, seeks in this suit to recover one half of it. Harrison 
claimed under an assignment from 0. P. Crow, who claimed 

under an assignment from Clark. 
In further support of his claim, Garland offered evidence to 
show that he was the active agent in prosecuting the suit in the 
4 St. Louis Court of Common Pleas, which was objected to, but 
admitted. He further offered to prove, by Henry B. Belt, the 
statement of Crow, ‘just after he returned from up the coun- 
try, where he went to buy the judgment,” that he (Crow) and 
Garland had purchased it together, which was also objected to, 
but admitted. B. B. Dayton, a witness, called by plaintiff, 
testified that he was employed by Harrison to bring the suit of 
Clark v. Holliday in the St. Louis Common Pleas ; that Har- 
rison and Crow came to his office together ; that soon after the 
institution of the suit, Garland informed him that he had an 
interest in it, but he never knew the nature of his interest until 
the termination of the suit, when a dispute arose between 
Garland and Harrison as to the proceeds ; that he paid them to 
Harrison, taking from him an indemnity; that Garland fur- 
nished information, procured witnesses, and otherwise assisted 
in the prosecution of the suit. All the evidence touching the 
acts of Crow, in the prosecution of the suit, was objected to. 
At the close of the plaintiff’s case, the defendant asked the 
following instructions, which were refused. 

1. There is no evidence before the jury, that the plaintiff is 

entitled to any portion of the money received by Harrison, un- 
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der the judgment rendered in the St. Louis Court of Common 
Pleas. 

2. Upon the plaintiff's own showing, he is not entitled to 
recover in this case. 

The defendent then offered to give in evidence the assignment 
from Crow to Harrison, written upon the back of a paper 
marked B., first proving the signature of Crow thereto. The 
paper marked B., is as follows : 

‘¢ Know all men by these presents, that I, Isaac Clark, of 
the county of Callaway and state of Missouri, for and in con- 
sideration of the sum of five hundred dollars, ‘duly paid, have 
sold, and by these presents, do assign, transfer and set over to 
O. P. Crow, of the county of St. Louis and state aforesaid, a 
certain judgment rendered on the nineteenth day of April, 
1845, in the Callaway Circuit Court, in favor of Isaac Clark, 
and against Marshall C. Holliday, for seven hundred and twen- 
ty-six dollars damages, besides interest and costs, on which 
said judgment an execution was issued to the county of St. 
Louis, and is nowin the hands of the sheriff of said county, 
returnable to the October term, 1845, of said Callaway Cir- 
cuit Court. Given under my hand and seal, this thirtieth 
day of June, eighteen hundred and forty-five. 

“ISAAC 8. CLARK, (seal. ) 

‘‘Test: A. G. Bennett.” 

William H. Pritchartt, a witness for plaintiff, had previous- 
ly stated, on cross-examination, that he drew this paper at 
the request of Garland; that he also drew the paper marked 
A., but he could not. tell which was drawn first. From the 
language of paper A., he thought it must have been drawn 
first. 

The body of the assignment from Crow to Harrison, written 
on the back of paper B., was admitted to be in Harrison’s 
handwriting, and is as follows: 

‘‘For value received of James Harrison, I hereby assign 
and transfer to him the within mentioned judgment, and all my 
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right, title and interest in the same, and all my right and in- 
terest under and by virtue of the within transfer. 
“QO. P. CROW. 

‘¢ St. Louis, July 7, 1845.” 

The court permitted the assignment from Crow to Harrison 
to be given in evidence, and permitted the defendant to read 
also, in connection therewith, that part of paper B., com- 
mencing with the words, ‘‘a certain judgment,”’ and ending 
with the words, ‘‘ Callaway Circuit Court,’? when they last 
occur in said paper; but refused to allow any other part of 
said paper B. to be given in evidence. 

The court, upon its own motion, gave the following instruc- 
tion to the jury : 

The jury are instructed that, unless they shall be satisfied 
that the paper marked ‘‘ A.” was delivered to and in the pos- 
session of the plaintiff at or previous to the institution of the 
suit in the Court of Common Pleas, in the name of Clark vy. 
Holliday, the said paper must be altogether disregarded by the 
jury. 

The court then, at the instance of the defendant, gave the 
following instructions to the jury: 

1. If the jury find from the evidence, that the assignment, 
dated July 7th, 1845, from Crow to Harrison, is genuine, and 
was made in good faith on the part of Harrison, and for a 
valuable consideration from him to Crow, and that the assign- 
ment from Clark to Crow, therein referred to, was made in that 
shape, with the consent of Garland, the plaintiff is not entitled 
to recover in this case,.unless the jury find from the evidence, 
that the receipt from Crow to Garland, given in evidence, was 
executed and delivered to Garland before said transfer to Har- 
rison, and shall also find from the evidence that, before said 
assignment to Harrison, he had notice that Garland had fur- 
nished to Crow, as stated in said receipt, some portion of the 
money with which the claim therein mentioned was purchased 
from Clark. 

2. If the jury believe from the evidence, that the assignment, 
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dated July 7th, 1845, from Crow to Harrison, is genuine, and 
was made in good faith on the part of Harrison, for a valuable 
consideration from him to Crow, and refers to the same judg- 
ment mentioned in the receipt from Crow to Garland, offered 
in evidence, the plaintiff is not entitled to recover in this case, 
unless the jury find from the evidence, that said receipt from 
Crow to Garland was executed and delivered to Garland before 
said transfer to Harrison ; and shall also find from the evidence, 
that before said assignment to Harrison, he had notice that Gar- 
land had furnished to Crow, as stated in said receipt, some 
portion of the money with which the claim therein mentioned 
was purchased from Clark. 

3. If the jury believe from the evidence, that the assignment 
dated July 7th, 1845, from Crow to Harrison, is genuine, and 
was made in good faith on the part of Harrison, and for a 
valuable consideration from him to Crow, the plaintiff is not 
entitled to recover in this case, on account of any interest he 
may have had in said judgment, unless the jury find from the 
evidence that, before said assignment to Harrison, he had notice 
that Garland had furnished to Crow some portion of the money 
with which said judgment was purchased by Crow of Clark, or 
had notice that Garland had some interest in said judgment. 

4, The instrument of assignment from Crow to Harrison, 
-is evidence that Harrison paid therefor a valuable considera- 
tion, and that said assignment was executed on the day of its 
date. 

5. The legal presumption is, that the receipt from Crow to 
Garland was executed, if at all, upon the day it bears date. 

The defendant, by his counsel, then asked the court to give 
the following instructions to the jury, which were refused : 

1. Unless the jury should find from the evidence, that the 
paper marked ‘‘ A.” was delivered to and in the possession of 
the plaintiff, at or previous to the institution of the suit in the 
St. Louis Court of Common Pleas, in the name of Clark v. 
Holliday, the jury ought to find for the defendant. 

2. Upon the evidence in this case, the jury are bound to 
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consider that the receipt from Crow to Garland, if executed 
at all, was executed as late as the 2d of August, 1845. 

8. The receipt from Crow to Garland is no evidence as 
against Harrison, of the matters therein stated. 

4. The receipt from Crow to Garland is no evidence as 
against Harrison, that Garland is entitled to any portion of the 
money received by Harrison, under the judgment rendered in 
the St. Louis Court of Common Pleas. 

5. The acts of Garland, in relation to the suit in the St. 
Louis Court of Common Pleas, are not evidence that Garland 
had any interest in the judgment recovered in said suit. 

The plaintiff then asked the following instruction, which was 
refused : 

If the jury find from the evidence, that the claim of Isaac 
Clark against Marshall C. Holliday was purchased by plain- 
tiff, Garland, and O. P. Crow, through the agency of said 
Crow, then the assignment by Crow to defendant, given in evi- 
dence by him, and dated in July, 1845, does not transfer to 
defendant Garland’s interest in said claim. 

The jury found a verdict for the plaintiff. 

Geyer & Dayton, for appellant. 1. Evidence of the acts 
of Garland, in the conduct of the suit, and of Crow’s state; 
ments to Belt, was improperly admitted. The paper marked 
‘¢A.?? was also improperly admitted. 2. The instructions 
asked by the defendant, at the close of the plaintiff’s case, 
ought to have been given. 8. The court erred in refusing to 
allow the whole of paper ‘‘ B.” to be read in evidence by the 
defendant, in connection with the assignment endorsed upon it. 
4. The instructions given by the court, at its own instance, did 
not do away with the effect on the jury of paper ‘*A.” 5. The 
five instructions asked by the defendant and refused, ought to 
have been given. The refusal of them left in full effect all the 
mischiefs occasioned by the improper admission of the testi- 
mony at which they were aimed, and left the jury to construe 
the meaning, and determine the date and effect of paper ‘‘ A.,”? 
and, indeed, to determine the effect of all the testimony in the 
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case. 6. The instructions given at the instance of the de- 
fendant, do not cover the whole case, or afford an equivalent 
for those refused. 7. In truth, no right was shown by either 
party to the proceeds of the suit in the Court of Common 
Pleas. For aught that appears, Harrison is liable to Clark for 
the whole sum. 

T. Polk, for respondent. 1. Evidence of the acts and 
conduct of Garland, touching the suit in the Common Pleas, 
was properly admitted. 2. The statement of Crow to Belt 
was properly admitted in evidence. The statement was made 
immediately after the purchase; upen Crow’s return from his 
trip undertaken for this very purpose. It, therefore, must 
have been before his assignment to Harrison. It was compe- 
tent to show what interest Crow had and what he could convey 
to Harrison. 3. The paper marked ‘‘ A.”’ was properly ad- 
mitted. There was sufficient evidence to warrant the jury in 
finding that it was executed before the assignment to Harrison. 
4. The portion of paper ‘‘ B.,”” excluded by the court, was 
properly excluded. Its execution was not proved. The sub- 
scribing witness was not produced. So much of it was admit- 
ted as was necessary to make the assignment on the back of it 
intelligible. 5. The instruction asked by defendant, at the 
close of the plaintiff’s case, was rightly refused. There was 
some evidence to sustain the plaintiff’s claim, and the jury 
thought it sufficient. Harrison claimed under Crow, and it did 
not lie in his mouth to say there was no proof of Crow’s right 
to the money. 6. There was no error in the giving or refus- 
ing of instructions. 


Rytanp, Judge, delivered the opinion of the court. 


1. From the statement in this case, the ruling of the court, 
in admitting evidence, and in giving, as well as in refusing in- 
structions, presents the main questions for the consideration of 
this court. It willbe seen, that Garland had the assignment or 
transfer of the judgment of Clark vy. Holliday, in Callaway 
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Circuit Court, made to Crow alone. Pritchartt drew this trans- 
fer at Garland’s request. Now if Garland had furnished all the 
money to Crow to purchase the judgment with, and, when pur- 
chased, required it to be transferred to Crow, and Crow, in 
pursuance of this understanding, had bought the judgment, and 
had it thus assigned or transferred to himself, and had afterwards 
_ sold the same to Harrison, without his having any knowledge 
of Garland’s interest in the original purchase, Harrison must 
hold the same against Garland. Garland, by his own act, put 
it into the power of Crow to show himself the purchaser and 
owner ; he must then be bound by Crow’s acts in this matter. 
He gave to Crow the authority to do the deed, and when done, 
Garland will not be permitted to set it aside against an inno- 
cent purchaser, without notice. 

The judgment of Clark v. Holliday, in Callaway Circuit 
Court, being by attachment, and no personal service on Holli- 
day, and no appearance by him, is operative, so far as to reach 
the property only that had been attached. It was not evidence 
to support a new action, consequently Harrison and Crow 
consult an attorney, and the suit is brought, not on the judg- 
ment, but on the original cause of action, in Clark’s name, 
against Holliday. An attachment issues, persons are garnish- 
ed, supposed to have Holliday’s money in their possession. 
This suit ripens into a judgment, and the money is made and 
by the attorney paid over to Harrison. — 

2. On the trial of this cause, the plaintiff, Garland, intro- 
duced Mr. Belt as a witness, and proves by Belt what Crow 
said to him about the transfer of this judgment from Clark ; 
that it was for the benefit of Garland and himself. To this 
testimony the defendant objected, and excepted to the opinion 
of the court in admitting it. Mr. Belt did not fix the time of 
this conversation with Crow; whether it was before or after 
the transfer by him to Harrison, does not appear. If it was 
after the transfer, then this conversation was clearly not ad- 
missible in evidence. Crow will not be permitted to affect 
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Harrison’s interest and right, by any thing he says after he has 
assigned or transferred to him. 

It was error, then, to admit this testimony. From all that 
appears in this case, the court below might well have given the 
instructions prayed for by defendant at the close of the plain- 
tiff’s evidence, for it really seems to us to be a suit between 
these parties for what appears to belong to another person. We 
shall not notice the instructions refused, as the case will have 
to be reversed for admitting improper evidence. From the in- 
spection of the original paper ‘‘ A.,” attached to the record in 
this case, we have no hesitation in saying the date is August 
2d, 1845, and in trying it again this may be borne in mind. 

The judgment below is reversed and the cause remanded, to 
be further proceeded with in accordance with this opinion ; the 
other judges concurring. 


Porter, Respondent, vs. Stzeampoat New Eneuanp No. 2, 
Appellant. 


1. If a boat expressly contracts to land a passenger at a particular point, 
with a knowledge of the danger of effecting a landing at that point, such 
danger will not excuse her for a failure to comply with the contract. 


Appeal from St. Louis Law Commissioner’s Court. 


B. 4. Hill, for appellant. 1. A passenger who has ship- 
ped for a certain landing is bound, in stress of weather, the 
night being dark and stormy, and the landing dangerous, on 
such a night, to the safety of the vessel and the lives of the 
passengers and crew, to land at the landing nearest the one of 
his destination, upon being notified that it is unsafe and dan- 
gerous to land him at the place for which he is bound ; and if 
such passenger refuses to land at the next nearest landing, in 
such case, he is not entitled te recover more damages for the 
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failure of the vessel to perform her contract, than the dama- 


ges he would have sustained, if he had exercised due diligence 


in getting to his port of destination, from the next nearest 
landing above or below it. 2. The master of a vessel is not 
bound, in such case, to carry a passenger beyond the nearest 
landing above the one for which he is bound. 3. The first in- 
struction given for plaintiff is erroneous, for the reason that it 
authorizes a recovery of plaintiff, without regard to the ques- 
tion whether it was possible for the defendant to land plain- 
tiff’s son at the place specified, with safety to the vessel, her 
passengers and crew. ‘The third is objectionable for the same 
reason. 4. The second instruction contains erroneous propo- 
sitions of law in regard to damages. The question of dili- 
gence is entirely left out of the question. 5. The instructions 
asked by defendant were improperly refused. 

H. NM. Hart, for respondent. 1. The steamboat New 
England was bound by her contract to land the son of the 
plaintiff at the Two Branches, either by landing herself, or by 
sending him ashore in the yawl. 2. When the contract was 
made and the money received, it was near night, very rainy, 
dark and gloomy, and it is no excuse, a few hours after, for 
the boat to say they could not land, because the weather had not 
cleared up since they made the contract. 8. As to the meas- 
ure of damages, the court below properly instructed the jury. 
4, All the instructions asked by defendant only went to the 
measure of damages, and he did not make the fact of exces- 
sive damages a ground for new trial. 


Scorr, Judge, delivered the opinion of the court. 


This was a suit by the plaintiff, Porter, against the steam- 
boat New England, for a breach of a contract for the transpor- 
tation of the plaintiff’s son from St. Louis to a landing on the 
Mississippi, in the state of Illinois, called the Two Branches. 
The suit was begun in a justice’s court and appealed to the law 
commissioner, where, after a judgment for the plaintiff for 
$21 50, there was an appeal to this court. 
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It appears that the plaintiff contracted with the officer .of the 
defendant to transport his son to the Two Branches. The’ 
plaintiff himself was going on the same boat, with others, to a 
place ten miles above the Two Branches, for which his fare was 
$1 50. When the boy went on board, the officer was informed 
that he would be landed at the Two Branches. He said that an 
extra charge of fifty cents would be made for that. This was 
paid. It was near night when the party went aboard, and it 
was raining. The night being dark, at a landing five miles 
below the Two Branches, the boy was requested to go ashore, 
as others landed there. This he declined doing, saying that 
he did not know the road from that place to the Two Branches. 
The boy had no money, though this was not mentioned to the 
captain. When the boat approached the Two Branches, the boy 
went to the pilot and asked to be put ashore there ; the pilot said 
he had no such orders. A search was then made for the cap- 
tain, but he could not be found. The plaintiff landed at his 
place of destination, ten miles above the Two Branches, but 
directed his son to remain on board, which he did, until the 
boat reached Lagrange, one hundred and fifty or sixty miles 
_ above St. Louis, when the clerk was ordered to collect fare of 
him for Keokuk, if he went on. The boy refused to pay and 
he was put ashore. Lagrange is about ninety miles above the 
Two Branches. 

Evidence was given on the part of the defendant, showing that 
a landing on the night in question would have been dangerous, 
not only from darkness, but from the nature of the landing, and 
that there was a great number of passengers aboard. This was 
excluded and exceptions taken to its exclusion. The night was 
very dark ; there was a plain road up the river from Johnson’s 
landing to the Two Branches, and a house of entertainment at 
Johnson’s landing. 

The foliowing instructions, asked by the plaintiff, were 
given by the court : 

1. If the jury believe from the evidence, that the defendant 
contracted with the plaintiff to take his son, a minor, from St. 
Louis to the Two Branches, on the Mississippi river, and de- 
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manded and received two dollars from the plaintiff for the pas- 
sage of said son, and that the defendant failed and refused to 
land the said son, as she contracted to do, they will find for 
the plaintiff, and assess the damages at such sum as the jury 
shall believe from the evidence the plaintiff has suffered, by 
reason of said failure on the part of the defendant to land at 
said Two Branches. 

2. The measure of damages is the expense necessarily at- 
tendant upon the plaintiff to get his son home, the loss of the 
time of the services of said son to the plaintiff, caused by the 
failure of defendant to land the said son at the Two Branches, 
and such other damages as the jury shall believe the said son 
sustained, by reason of the defendant’s forcing him to go 
ashore at Lagrange. 

3. If the defendant could have landed the son of plaintiff at 
the Two Branches, either by landing herself, or by means of 
her yawl, she was bound so to do, and her failure to fulfill her 
contract to land said son at the Two Branches, if such contract 
was made by said defendant, renders the defendant liable for 
all damages caused by reason of said failure to land. 

And the court gave the following instructions, asked by de- 
fendant : 

The plaintiff can only recover in this suit such damages as, 
by using due diligence, he would have sustained in going to his 
place of destination. 

The plaintiff is not entitled to any damages for the expenses 
of the two men sent after the boy, unless the jury believe it 
was necessary to send the two men after the boy at Lagrange. 

And the following instructions, asked by the defendant, were 
refused by the court : 

The plaintiff can only recover in this suit such damages as, by 
using due diligence, he would have sustained in going to his 
place of destination from the first landing the other side of the 
Two Branches. 

If the jury believe from the evidence, that the landing of 
the vessel at the Two Branches, on the night in question, would 
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have been attended with great danger to the vessel and proper- 
ty on board, and the lives of the passengers and crew, then the 
plaintiff was bound to get off at Johnson’s landing, below, or 
at Cap au Gris, above, and the plaintiff is not entitled to any 
more damage, for expenses incurred or loss of time, after the 
boy refused to leave at the ports of Johnson’s landing or at 
Cap au Gris, than he would have sustained had he exercised 
due diligence in sending his son to the port of his destination, 
after the vessel passed the Two Branches. 

If the jury believe from the evidence, that the plaintiff’s son 
had notice that the vessel could not land at the Two Branches, 
and that it was dangerous for the vessel to do so, and to the 
’ lives of the passengers, then it was the duty of the plaintiff, 
after the vessel passed the port of his son’s destination, to stop 
his son at Cap au Gris, and to use due diligence in sending 
the said son to his port of destination. 

1. We see no reason for disturbing the judgment in this 
ease. The defendant has got off very well; better than she 
deserved. It was known the night would be dark, yet the 
promise was made to land the plaintiff’s son at a known land- 
ing, and an extra charge was asked and paid for so doing. 
The defendant was then without excuse. After inflicting on 
the plaintiffs son the indignity of being forced ashore, how 
can she complain of a verdict for $21 50 damages? The 
young man had no money, and this may account for any appa- 
rent obstinacy in his conduct. What was a house of entertain- 
ment to him, without a cent in his pocket? The boat might 
have, with his consent, kept “him on board and landed him at 
the proper place on her return trip. Nothing was done; no 
proposition or enquiry was made as to the mode in which the 
injury inflicted could be repaired. It was seen that the young 
man was in her power, and she acted without any regard to his 
feelings or his rights. Under the circumstances, no blame can 
be attached to the conduct of the son im refusing to be put ashore 
at Johnson’s landing. The judgment below is affirmed with ten 
per cent. damages, with the concurrence of the other judges. 
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Crark & Brotuers, Respondents, vs. T. & E. ScHNEIDER, 
Appellants. 


1. The endorsee for value of a negotiable promissory note, protested for non- 
payment, is entitled to the damages allowed by statute (R. C. 1845) on 
protested inland bills of exchange. 

2. Every endorsement is presumed to be for value, until the contrary is shown. 
To entitle the endorsee to his damages, it is not necessary that he should 
expressly aver in his declaration that he is a holder for value. 


Appeal from St. Louis Court of Common Pleas. 


B. A. Hill, for appellants. The respondents were not en- 
titled to damages under the ‘‘ act concerning bills of exchange 
and negotiable promissory notes.”? The fifteenth and sixteenth 
sections of that act are the only ones applicable to notes, and 
they do not authorize a recovery of damages. On the contra- 
ry, section sixteen limits the recovery to the amount mention- 
ed in the note. The seventh and eighth sections, fixing the 
three rates of damages, preclude the construction that dama- 
ges are recoverable on negotiable notes, as on bills of exchange. 
The eleventh and twelfth sections are also inconsistent with 
such a construction. If negotiable notes are subject to dam- 
ages, then these sections must be applied to them ; and what 
would the court do with a note payable five years after date, 
with interest from date, protested for non-payment in the 
hands of an endorsee? Many other cases can be put, to show 
the impracticability of applying the damage sections of the act 
to negotiable notes. The language of the fifteenth section of 
the act, does not require us to infer that a note is thereby 
transformed into a bill of exchange. Any such inference is 
contradicted and overthrown by the twelfth, thirteenth and six- 
teenth sections. The case of Bank v. Wright, 10 Mo. Rep. 
719, decides that the payee cannot recover damages against 
the maker. The distinction raised in that case between the 
rights of a payee and of an endorsee cannot be sustained. If 
the payee is not entitled to damages on a negotiable note, it 
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follows as a necessary consequence that no other holder can 
be. At common law, the endorser cannot be treated as a 
drawer of the note, and the maker as the acceptor, which is 
necessary in order to sustain the distinction in that case. 
Bayles on Bills, 107, 137. Ifthe maker of a note is to be 
treated as hoth drawer and acceptor, then the payee ought 
to be allowed damages, if any endorsee has them allowed to 
him under the act. It is the fauit of the maker alone that 
caused the protest, and no other party is culpable, and the dis- 
tinction cannot be sustained on the ground that a penalty is 
to be inflicted for failure to pay. 























Knox § Kellogg, for respondents. Damages were proper- 
ly allowed under the act. Warne v. Hill, T Mo. Rep. 40. 
Muldrow vy. Caldwell, ib. 564. Bank v. Wright, 10 Mo. 
Rep. 719. 


Scott, Judge, delivered the opinion of the court. 


This was action on a negotiable promissory note, brought by 
the respondents, as endorsees, against the appellants, as ma- 
kers and endorsers. There was a judgment for the respon- 
dents, with the damages allowed by law on protested inland bills 
of exchange. The question is, whether the respondents, be- 
ing endorsees of a negotiable promissory note, protested for - 
non-payment, were entitled to damages as on an inland bill of 
exchange, the declaration not expressly averring that the hold- 
ers had purchased it cr held an interest therein for a valuable 
consideration. 

1. The case of the Bank of Missouri v. Wright, 10 Mo. 
Rep. 719, maintains, that the endorsee of a negotiable pro- 
missory note, protested for non-payment, is entitled to dama- 
ges as on an inland bill of exchange. We see no reason for 
departing from this opinion; nor do we see the difficulties and 
inconveniencies spoken of by counsel, that are to arise on 
maintaining it. 

2. As to the point, that it does not expressly appear in the 
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declaration, that the endorsees are holders for value, it may be 
remarked, that value is implied in every acceptance and en- 
dorsement of a bill or note. The burden of proof rests upon 
the other party to rebut the presumption of validity and value, 
which the law raises for the yrotection and support of ne- 
gotiable paper. 3 Kent, 77. We cannot suppose, that the 
tenth section of the act concernihg bills of exchange and pro- 
missory notes was designed to overturn this principle of law. 
It would be a great clog to the negotiability of bills and notes, 
if the holders of them, to be entitled to damages, should be 
required to produce evidence that they acquired an interest in 
them for value. The statute could only have designed that 
the party from whom thé damages were claimed. might be at 
liberty to show that the holder gave no value for the bill or 
note. ‘he judgment is affirmed. 


Ry.anp, Judge. It is believed, that since the case of the 
Bank of Missouri v. Wright et al., 10 Mo. Rep. 719, it 
has been the practice to allow the damages on negotiable notes 
as on inland bills of exchange, in cases where the notes have 
been negotiated. I do not now feel willing to disturb that 
practice. 


GAMBLE, Judge. On the question in this case I give no 
opinion, as the judgment is affirmed by the opinion of the 
other judges. 


MenkeNs, Respondent, vs. Hertnent, Appellant. 


1. The endorsement by a married woman of a bill of exchange, payable to 
her order, in the presence of, and with the consent of her husband, will 
pass the title. 


Appeal from St. Louis Circuit. Court. 


This was an action brought by Menkens, the respondent, 
against Heringhi, the appellant, before a justice of the peace, 
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on the 20th day of August, 1850, upon two drafts or bills of 
exchange, written partly in the Italian language, partly in the 
German language, and partly in the English language, of 
which the following are correct translations : 
No. 1. The 15th of March, 1850, for $62. 
In four months from date, pay at the request of my own 
account, the of exchange, to the order of Theresa 
Nigles, the sum of sixty-two dollars, for value received, in 
goods, and charge Az account of as per advice. 
THERESA NIGLES. 
(Signed) BERNARDO HERINGHI. 
Signed St. Louis, March 15th. 
Which is endorsed, ‘‘ pay to the order of Frederick Men- 
kens.” (Signed ) THERESA NIGLES. 
No. 2. The 15th of March, 1850. 
In five months after date, pay at the request of my own ac- 
count, the of exchange, to the order of Theresa Nigles, 
the sum of sixty-two dollars, value received, in goods, and 
charge Az account of as per advice. 
(Signed ) THERESA NIGLES. 
To Mr. Bernard Heringhi. BERNARD HERINGHI. 
St. Louis, 15th of March. 
On which is the following endorsement : 
‘¢ Pay to Frederick Menkens, or order. 
‘‘ THERESA NIGLES.” 
On the trial before the justice, a judgment was rendered for 
the plaintiff, and the case was appealed to the Circuit Court of 
St. Louis county, by the defendant. On the trial in the Cir- 
cuit Court, a jury being waived by both parties, the plaintiff 
proved that, some time before the first draft became due, and 
before the last one came due, Theresa Nigles, who was at that 
time the owner of them, and lived in Peoria, Illinois, left them 
with Bernard Menkens, a brother of plaintiff, for collection. 
Some time after that, plaintiff, who also lived in Peoria, wrote 
to Bernard Menkens that he (plaintiff) had bought the drafts, 
and suit was then brought on them in plaintiff’s name. They 
were never out of Bernard Menken’s possession, from the time 
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they were left with him for collection until suit was brought 
upon them. The endorsement to plaintiff was filled up by 
plaintiff’s attorney at the time the suit was brought. Plaintiff 
proved by the deposition of John Nigles that, at the time of 
the drawing and endorsing of the bills, Theresa Nigles was a 
‘married woman, the wife of witness; that they were married 
in September, 1849 ; that the bills were given for goods pur- 
chased by defendant from said Theresa, before her marriage. 
Witness stated that, at the time of the drawing and endorsing 
of the bills, Theresa Nigles was doing business on her own 
account ; that he, witness, was present when the bills were en- 
dorsed, and that they were so endorsed by his consent and au- 
thority. Both parties haying closed the case, the defendant 
asked the following instructions, which were refused : 

1. If the court, sitting as a jury, believe from the evidence, 
that the endorser of said notes was a married woman at the 
time the endorsement was made, the defendant is entitled to a 
verdict. 

2. Unless plaintiff shows that Theresa Nigles, the endorser 
of said bills, was engaged in business on her own account at 
the time said bills were drawn and accepted, and that the bills 
in question were drawn in the usual course of such business, 
and that she was in the habit of drawing and endorsing such 
bills, the defendant is entitled to a verdict. 

8. The bills in question being originally drawn by Theresa 
Nigles, a ‘married woman, and accepted by defendant for a 
debt due said Theresa, before her marriage, unless plaintiff has 
shown an authority from her husband to draw said bills as well 
as to endorse, the defendant is entitled to a verdict. 

4, Endorsement by a married woman is void and not bind- 
ing, unless it is made in the regular course of trade, and 
where the woman is doing business as a feme sole, or as the 
specially authorized agent of her husband; and if acting as 
agent, it should so appear on the face of the bills. 

The plaintiff’s counsel also asked instructions, and the court 
took the matter under advisement until the next day. On the 
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next day, plaintiff’s counsel withdrew the instructions asked by 

him, to which defendant’s counsel then and there excepted, and 

the court, sitting as a jury, then gave judgment for the plain- 

tiff. Defendant’s counsel afterwards moved in arrest of judg-- 
ment and also for a new trial, both of which motions were 

overruled. 

S. H. Gardner, for appellant. The plaintiff cannot re- 
cover, unless he has shown that the bills were endorsed by 
Theresa Nigles in the regular course of trade, or that she had 
been in the habit of endorsing bills in her own name, with the 
consent of her husband. Kinne’s Compend. 84, 451. Chitty 
on Bills, 25 and 224. Kent’s Comm. vol. 3, p. 88. Story 
on Prom. Notes, p. 88 and 129. Story on Bills, p. 218, 
§196. Ib. 104, §90. 

C. C. Whittelsey, for respondent. The bill was endorsed 
by Mrs. Nigles, in her own name, but with the sanction of her 
husband. This made it good as his act, and is equivalent to 
his own endorsement. Chitty on Bills, 225, (9 Am. ed.) 


GAMBLE, Judge, delivered the opinion of the court. 


1. The only question presented in this case is, whether a bill 
of exchange or promissory note, made payable to a married 
woman, may be endorsed by her, so as to transfer the title 
thereto, when her husband is present, giving his assent to her 
act. This will appear to be the precise question in the case 
upon examining the statement, for the evidence conclusively 
showed the presence and assent of the husband. 

It is not supposed that, upon this question, there can be any 
doubt. In Story on Bills, sec. 92, it is said, ‘if a bill be 
made payable, or endorsed to a married woman, or her order, 
it becomes immediately, by operation of law, payable to the 
husband or his order, and he may, at his election, endorse it, 
or negotiate it, or sue upon it in his own name, or he may sue 
upon it in the joint names of himself and his wife, or he may 
allow her to endorse or negotiate it in her own name.”? The 
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authorities cited sustain the position of the author, that the 
married woman may, by the authority of her husband, endorse 
the bill in her own name. The instructions asked by defen- 
dant were properly refused. Let the judgment be affirmed. 





Rok & Kercuevat, Appellants, vs. THe Conumsus Insur- 
ANcE Company, Respondent.* 






1. A policy of insurance contained this clause: “ Provided, that the insurers 
shall not be liable for any partial loss, except in cases of general average, 
unless said loss amounts to ten per cent. on the agreed value in this policy, 
exclusive of all expenses of ascertaining and proving the same; nor for 
damage or loss arising from or caused by the said steamboat being unduly 
laden; nor for any damage or loss arising from the bursting of boilers, col- 
lapsing of flues, or breaking of engines, unless from unavoidable external cause, 
or from any consequences resulting therefrom.”? Held, the exemption from lia- 
bility for loss caused by the bursting of boilers, &c., extends to cases of 
total as well as of partial loss. 

2. Where the boiler of a boat burst and tore away the stanchion supporting 
the upper deck, so that it fell down into the furnace and took fire, and the 
fire could not be checked, so that the boat had to be scuttled, it was held, 
that the bursting of the boiler was the immediate and proximate cause of 
the loss, and that it was within the exemption in the policy. 

3. Quere, As to the true construction of the words, “or from any conse- 

quences resulting therefrom ?? 




















Appeal from St. Louis Circuit Court. 


This was an action upon a policy of insurance, upon an 
agreed statement of facts. The policy, after enumerating the 
perils insured against, among which is that of fire, contained 
the following clause: ‘* Provided, that the insurers shall not 
be liable for any partial loss, except in cases of general aver- 
age, unless said loss amounts to ten per cent. on the agreed 
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*This case was decided at the March term, 1851, but the publication of it 
in its proper place seems to have been omitted. Judges Napton, Ryland and \ 
Birch then filled the bench. 
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value in this policy, exclusive of all expenses of ascertaining 
and proving the same; nor for damage or loss arising from 
or caused by the said steamboat being unduly laden, during 
the continuance of this policy ; nor for any damage or loss 
arising from the bursting of boilers, collapsing of flues, or 
breaking of engines, unless from unavoidable external cause, 
or from any consequences resulting therefrom.” ° 

It was admitted that all the conditions of the policy had been 
complied with, so that the only question was, whether the loss 
was covered by the policy. The circumstances of the loss, as 
stated in the agreed case, are sufficiently developed in the 
opinion of the court, for an understanding of the points raised 
and decided. 

Josiah Spalding, for appellants. Fire, in this case, was 
the proximate cause of the loss, and this was one of the perils 
insured against. 1 Phill. on Insurance (2 ed.) 690. Ib. 
694. 12 East, 648. Green v. Elmslie, 3 Peake’s N. P. 
212. 11 Johns. Rep. 14. 11 Pet. Rep. 218. But even if 
the explosion is to be considered the efficient cause of the loss, 
the insurers are liable. 1. Because the exemption in the poli- 
cy from liability for loss caused by the bursting of boilers is 
confined to partial losses. 9 Mo. Rep. 411. The clause in 
this policy is similar to the one in the policy in that case. 2. 
The true meaning of the proviso in question is, that the insur- 
ers are not liable for damage arising from bursting of boilers, 
unless such bursting is occasioned by external wzolence, or by 
consequences of such external violence. It does not exempt 
the insurers from the consequences of the bursting of boilers 
and breaking of engines. As the meaning is ambiguous, and 
the clause may be construed both ways, it is to be taken most 
strongly against the insurers. 11 Mo. Rep. 275. Hughes on 
Ins. 144-5. Park on Ins. 30. Smith’s Mercantile Law, 412. 
1 Duer on Ins. 161. 1 Burr. Rep. 341-8. 1 Sumner’s Rep. 
440. 

Crockett and Kasson, for same. 

Hamilton R. Gamble, for respondent. This case is clear- 
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ly distinguishable from that of Glasgow v. Citizens’ Insur- 
ance Company, so that that case is no authority in this. 
This policy clearly exempts the underwriters from liability for 
the loss of the vessel, as it was a consequence of the bursting 
of the boiler. The stipulation in this policy is designed to go 
beyond and render inapplicable the law that looks to the prox- 
imate cause, as the one that determines the liability of the in- 
surer. In its terms, it exonerates the insurer from liability for 
loss or damage “ arising”’ from the bursting of boilers. This 
language requires us to look beyond the last agent in produc- 
ing the loss, and ascertain whether it arose from the bursting 
of the boiler. But not content with this language, the insur- 
er, intending to render the matter plain to any ordinary com- 
prehension, has stipulated that he will not be responsible for 
‘Cany of the consequences resulting”? from the bursting of 
boilers. The interpretation sought to be given to these words 
by the appellants is forced, unnatural and absurd. The obvi- 
ous meaning of the clause is, that the insurer is not to be held 
liable for any loss or damage arising directly from, or which is 
the consequence of the bursting of a boiler, breaking an en- 
gine, or collapsing a flue. 


Napton, Judge, delivered the opinion of the court. 


This was a policy of insurance upon the steamboat St. 
Joseph, and contained an enumeration of risks usual in river 
policies, among which was that of fire. There was also a 
proviso in the policy, that the insurers would not be liable ‘* for 
any damage or loss arising from the bursting of boilers, col- 
lapsing of flues or breaking of engines, unless from unavoid- 
able external cause, or from any consequences resulting there- 
from.” The loss sustained, according to the agreed case, was 
a total one. A boiler burst, whilst the boat was running, 
which drove out the adjacent boiler and tore away the stanchion 
supporting the upper deck, so that it fell down into the fur- 
nace and took fire. The fire could not be checked and the boat 
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was ultimately scuttled to save a portion of the cargo. The 
question is, whether this loss is covered by the policy. 

In the case of the Citizens’ Insurance Co. v. Glasgow, 
Shaw & Larkin, 9 Mo. Rep. 418, the policy contained a pro- 
viso that the company would not be responsible for ‘‘ the 
bursting of boilers or the breaking of engines, unless occa- 
sioned by external violence.” It was not believed by the 
court, in that case, that the insurers designed, by that clause, 
to limit the perils insured against, but the only object suppos- 
ed to be in view of the proviso was to exempt them from liabil- 
ity for partial losses, although exceeding ten per cent., when 
occasioned by the accidents mentioned. The clause was found 
in immediate connection with others which related exclusively 
to partial losses, and the proviso was couched in very vague 
and indefinite terms. The present case is distinguishable from 
that. The language employed is explicit and clearly excludes 
all questions of partial or total loss. An entire exemption 
from all losses arising from the bursting of boilers, except in 
specified cases, is secured in terms. The case of Glasgow, 
Shaw & Larkin vy. Citizens’ Insurance Co., was decided in 
1845, and the more pointed and specific terms of this policy 
may have been adopted with a view to take it out of the scope 
of that decision. 

A more difficult question in this case arises from the fact, 
that the loss was directly occasioned by fire, and fire is a peril 
expressly insured against. 

It is a well settled principle in the law of insurance, to look at 
the proximate and not the remote cause of a loss. This prin- 
ciple, though old enough to have passed into a maxim, is some- 
times of exceedingly difficult practical application to given 
cases. ‘The question usually is, whether the loss can be fairly 
attributed to the risk, and is occasioned by it, or whether it is 
merely aremote consequence. If, for example, a ship is in- 
sured against perils of the sea, but not against capture, and 
she meets with sea damage which checks her rate of sailing, in 
consequence of which she is captured, the loss is ascribed to 
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the capture and not to the sea damage. Livie v. Janson, 12 
East, 648. So where a vessel was stranded by an unavoidable 
sea risk, and in that condition was set fire to by a company of 
French soldiers, the loss of the ship by such burning, would 
not be attributed to the sea risk, if, without the intervention of 
the fire, she could have been gotten out safely. Patrick v. 
Com. Ins. Co., 11 John. Rep. 18. 

In the case now under consideration, it may be doubted, 
whether the maxim ‘‘ causa proxima non remota specta- 
tur’? has any application. Fire was certainly the intermediate 
agent in destroying the boat, and so was water; but both these 
elements were set in active operation by the explosion. No 
time elapses between the happening of the two risks; it is a 
single and continuous event. Is the damage in such a case a 
remote consequence of the original peril, or is it not rather an 
immediate result, directly attributable to the bursting of the 
boiler ? 

It is, however, further contended on behalf of the Insurance 
Company, that the design of the clause in question, was not 
only to exempt the company from responsibility for the imme- 
diate and direct consequences of the perils excepted, but also 
from their remote consequences, thereby changing the rule of 
law on this subject. This inference is chiefly drawn from the 
language of the concluding clause of the sentence, ‘‘ or from 
any consequences resulting therefrom.”? This clause immedi- 
ately follows that in which external violence is mentioned as 
bringing the excepted risks again within the policy, and if we 
are to have exclusive regard to the principles upon which our 
language is constructed, must be considered as a modification 
of that clause. But this construction renders the phrase un- 
meaning, and if we are to give it any force at all, it must be 
read as though it preceded the clause relating to external vio- 
lence, or as though that clause was thrown into a parenthesis. 
The whole proviso will then read thus : ‘* Nor will the compa- 
ny be liable for any loss or damage arising from the bursting 
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of boilers, &c., or from any of the consequences resulting 
therefrom, unless,”’ &c. 

Adopting this as the true reading of the proviso in question, 
it does not necessarily follow that it was designed to include 
remote as well as direct and immediate consequences. Sucha 
construction would have the effect to lift the policy from the 
boat, whenever such accidents occurred, whatever may have 
been the lapse of time and however numerous the subsequent 
perils. The point is one not necessary to be determined here. 
It is sufficient that the loss in this case is an immediate conse- 
quence of the bursting of the boiler, and fairly attributable to 
it, and therefore occasioned by an excepted peril. Judgment 
affirmed, Judges Ryland and Birch concurring. 


McAuutstER e¢ al., Respondents, vs. TENNESSEE MARINE 
AND Fire Insurance Company, Appellant. 


1. In this case, a policy of insurance upon a boat contained the following 
clause: “In case of partial damage over ten per cent. this company to 
pay in proportion as the sum insured is to the whole value of said boat; 
but not accountable for damages done by the bursting of a boiler or boil- 
ers, or the breaking of machinery, except when caused by external vio- 
lence.”” The circumstances of the loss were the same as in the preceding 
case of Roe & Kercheval v. Columbus Insurance Company. Held, the prin- 
ciples decided in that case apply to the present. 


Appeal from St. Louis Court of Common Pleas. 


This was an action upon a policy of insurance on the steam- 
boat St. Joseph. The case was submitted upon an agreed 
statement of facts, in which the circumstances of the loss are 
stated as follows : 

‘¢ On the 23d day of January, 1850, when on a voyage from 
New Orleans to St. Louis, properly manned and equipped, at 
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about six o’clock in the evening (about forty miles below Na- 
poleon, in Arkansas, ) said boat was running with a full head 
of steam, when the larboard boiler blew out from the head of 
the flues up, which caused the boiler to rebound and lodge on 
the starboard cylinder, thus tearing away the stanchions, so 
that the boiler deck immediately fell down into the furnace and 
took fire. Every effort possible was made to extinguish the 
flames without success, and the boat burned to the water’s 
edge, and was a total loss. The boat was towed in to the 
shore by another boat, and there scuttled and sunk, as the only 
means of saving the portion of the cargo in the hold, which 
was done on the deliberate advice and consent of the masters 
and officers.”? 

The policy stated the perils insured against to be ‘‘ of the 
rivers, fire, enemies, pirates, assailing thieves, and all other 
losses and misfortunes which shall come to the hurt, detriment 
or damage of the said steamer, according to the true intent and 
meaning of this policy.” 

A subsequent clause was as follows: ‘‘ In case of partial 
damage over ten per cent., this company to pay in proportion 
as the sum insured is to the whole value of said boat ; but not 
accountable for damages done by the bursting of a boiler or 
boilers, or the breaking of machinery, except when caused by 
external violence.” 

The only question was, whether the loss was covered by the 
policy. The court below gave judgment for the plaintiffs, and 
the defendant appealed. 

E. & B. Bates, for appellant. 1. The loss in this case 
was the immediate consequence of the bursting of the boiler 
and fairly attributable to it. Roe & Kercheval v. Columbus 
Insurance Company. 2. The Insurance Company is not 
liable for any loss occasioned by the bursting of a boiler. 
There is nothing in the policy to warrant the construction that 
the clause of exemption was intended to apply to partial losses 
only, either in the phraseology of the exception, or in its posi- 
tion in the policy, with reference to other parts of it. It de- 








a 5 PP PTR PT LE TE SRS I 








ST. LOUIS. 





McAllister et al. v. Tennessee Marine and Fire Ins. Co. 





clares that the company is not responsible ‘‘ for damages done 
by the bursting ‘of a boiler,” &e. What damages? It does 
not specify ; it does not say damages amounting to a partial 
loss nor to a total loss. The answer must be, al/ damages, 
great and small. Assuming the decision in the case of Glasgow, 
Shaw & Larkin vy. Citizens’ Insurance Company to be 
correct, this case is clearly distinguishable from that, and is 
more like the case of Roe & Kercheval vy. Columbus Insur- 
ance Company. The maxim, noscitur a sociis, cannot apply 
except where the words employed are doubtful. It cannot 
change the obvious meaning of the words, nor contradict the 
intention of the policy plainly expressed. 5 Cranch, 335. 1 
Story’s Rep. 360. 


John 4. Kasson, for respondents. 1. Fire and water, two 


of the perils insured against, were the proximate causes of the 
loss. The explosion had done its work—had destroyed as far 
as its power extended, when a new peril (fire) intervened, and 
was rapidly rendering a ¢otal loss what, without it, would 
have been but partial. The boat was then properly scuttled 
and sunk, as the best means of saving cargo and materials. 
The proximate cause of the loss alone ought to be considered. 
Columbia Insurance Co. of Alexandria v. Lawrence, 10 
Peters, 507. Waters v. Merchants’ Lou. Ins. Co., 11 Pet. 
213. Bishop v. Pentland, 7B. & C. 219. 2. The exempt- 
ing clause in the policy does not apply to cases of total loss. 
This is manifest from the use of the word ‘‘ damages.’? Who 
ever speaks of a thing totally lost as damaged? Again, it is 
manifest from the connection in which the clause is found. It 
occurs among the partial losses. An instrument should be 
construed most strongly against the maker. The case of 
Glasgow, Shaw §& Larkin v. Citizens’ Insurance Co., 9 
Mo. Rep. is applicable here. This case is fully as strong, if 
not stronger, than that. The case of Roe & Kercheval v. 
Col. Ins. Co. turned upon the peculiar phraseology of the 
policy, which expressly contemplated the remote cause, using 
the phrases ‘‘ arising from” and ‘‘ or from any consequences 
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resulting therefrom.”? The opinion expressly recognizes the 

distinction, and rests upon it. The exemption is also referred 

back to the enumeration of perils by the use of the word ‘‘ pro- 

vided.”” Here there is no such reference. It is the commence- 

ment of a clause upon a new subject, viz., partial damage. 
Thomas B. Hudson, for same. 


RyLanp,* Judge, delivered the opinion of the court. 


1. This was an action on a policy of insurance. The plain- 
tiffs recovered below and the defendants brought the case to 
this court. In looking into the facts preserved on the record, 
we find this case very similar to the one of Roe & Kercheval 
v. Columbus Ins. Co., heretofore decided by this court. The 
terms of this policy are of the same significance with that in 
Roe & Kercheval—being on the same boat, the St. Joseph, and 
the cause of action arising on the same accident, the bursting 
of a boiler, and the consequent burning and destruction of the 
boat. The effort was made by the plaintiffs’ counsel to liken 
this policy more to that in the case of the Citizens’ Insurance 
Co. v. Glasgow, Shaw & Larkin, 9 Mo. Rep. 418. But we 
do not agree with him in this construction. We cannot per- 
ceive any difference in principle between the case of Roe & 
Kercheval and the present one. The mere difference in the col- 
location of a material proviso, when the whole instrument is of 
the same general significance, will not warrant this court in 
withdrawing this case from the principles settled in that, es- 
pecially when we feel no disposition to disturb the ruling of the 
court in that case. Being satisfied that the present case comes 
fully under the force of the decision of this court, in the above 
case of Roe & Kercheval against the Columbus Insurance 
Company, we refer to the opinion in that as deciding the pre- 
sent case. 

The judgment of the court below must be reversed—and 
Judge Scott concurring herein, the same is reversed. 
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GaMACcHE ef ail., Plaintiffs in Error, vs. Prquienot e¢ al., 
Defendants in Error. 


1. It is the settled course of decision in this state, that a claimant to land 
under the act of congress of 1812, did not lose his land by a failure to 
prove up his claim before the recorder of land titles under the act of May 
26, 1824, but may establish his claim in the courts of the country, by 
proof of cultivation and possession prior to December 20, 1803. But if 
the recorder who took the proof under the act of 1824, failed to issue a 
certificate of confirmation, or to include the claim in his list furnished to 
the surveyor general, neither a certificate of confirmation, nor any other 
document issued by his successor in office, many years afterwards, upon 
an inspection of the proof taken before him, is any evidence of title ; cer- 
tainly not, when the acts of the recorder issuing the documents are not 
recognized by the United States government. 

2. The affidavits taken before Recorder Hunt, under the act of 1824, are not 
competent evidence to establish the facts therein testified to. 

3. A survey is not admissible in evidence, unless it has been duly approved 
and recorded, in accordance with the practice in the office of the surveyor 
general. 

4. Under the act of 1812, the cultivation of part of a tract of land, under 
claim of the whole, is a cultivation of the whole tract. 

5. Where an instruction given, when taken by itself, is erroneous, but is prop- 
erly qualified by another instruction given, the judgment will not be re- 
versed. 


Error to St. Louis Circuit Court. 


M. & S. 2. Holmes, for plaintiffs in error. 1. The cer- 
tificate of confirmation of the recorder of land titles, dated 
January 22, 1839, was erroneously excluded from the jury. 
It was prima facie evidence of title, and ought to have prevail- 
ed, until the defendants had shown a prior or a superior title, 
or at least, until they had disproved the facts necessary to 
bring this claim within the operation of the act of June 13, 
1812. Neither the certificate, nor the facts of which it is evi- 
dence, can be questioned by one in possession merely. Mont- 
gomery v. Landusky, 9 Mo. Rep. 714, 718. The certificate 
proves that a grant was made by the act of 1812. Janis v. 
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Gurno, 6 Mo. Rep. 330. Hunter v. Hemphill, 6 Mo. 106. 
Sarpy v. Papin, T Mo. 503. That the certificate was not 
issued until January 22, 1839, is no valid objection. The 
powers and duties conferred by the act were conferred, not 
upon Theodore Hunt, but upon the recorder of land titles, a 
perpetual officer ; and no limit was prescribed by the act, with- 
in which the right of the claimant to apply for a certificate 
(after proof made within the eighteen months) or the power of 
the recorder to issue it was to cease. In the case of Macklot 
v. Dubreuil, 9 Mo. Rep. 489, a certificate issued in 1842 was 
held a prima facie title. 2. The certified extract from the 
surveyor general’s list was competent evidence. McGill v. 
Somers, 15 Mo. Rep. 80-7. 3. The certified extract from the 
registry of certificates in the recorder’s office, was competent 
evidence. McGill v. Somers, 15 Mo. Rep. 80. Biehler v. 
Coonce, 9 Mo. 351. Rouwssin vy. Parks, 8 Mo. 544. 4. 
The fact that this claim had been omitted in the first list 
transmitted by Recorder Hunt, and that it was not in fact re- 
ported to the surveyor general until March 12, 1839, has no 
legal effect upon the title, or any right of the claimant under 
the act of 1824, upon the validity of the above mentioned doc- 
uments, nor upon their admissibility in evidence. The act of 
1824 fixed no limit within which the recorder must make his 
decision upon the proof taken within the eighteen months pre- 
scribed, nor within which his power to issue the certificate 
should cease. The second clause of the third section of that 
act imposed upon him a mere ministerial duty, not intended to 
be a condition precedent to the issuing of a certificate, nor to 
any right of the claimant. Parties are not to be prejudiced 
by the delays and omissions of mere ministerial officers and 
government agents. Perry v. O’ Hanlon, 11 Mo. 589, 595. 
Taylor v. Brown, 5 Cranch, 234. The certificate, containing 
an accurate description of the location, extent and boundaries 
of the lot, so that any surveyor can find them, was all the evi- 
dence of title the claimants needed, and no public survey was 
necessary for them. Ott v. Soulard, 9 Mo. 603-4. Me- 
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nard’s heirs v. Massey, 8 How. 293. Smith v. United 
States, 10 Peters, 338. Chouteau v. Eckhart, 2 How. 344. 
United States v. Lawton, 5 How. 10. The object of the act 
of 1824 was not to give titles to claimants, but to get infor- 
mation for the use of the land office ; and no limit of time was 
fixed either by the letter or spirit of the act, beyond which, the 
information obtained by the recorder, by proof within the 
eighteen months, should not be reported by him to the survey- 
or general. When on the 15th of October, 1827, nearly two 
years after the eighteen months had expired, the recorder fur- 
nished a list of claims which he then supposed to contain all, 
and when, at the several dates thereafter down to 1839, the 
omissions of the first list had been supplied, and the errors 
corrected, by the transmission of supplementary lists or reports, 
the law had then only, and not before, been substantially com- 
plied with. If it were at all material whether the omission of 
the claim by Recorder Hunt was by accident or design, there is 
no evidence that he ever decided against this claim ; on the 
contrary, the effect of the evidence is to show that it had been 
accidentally overlooked in transcribing the list. The omission 
and delay have prejudiced nobody. This lot has never been 
set apart for schools as a vacant lot, nor would it have been 
included in the survey of the commons, if the commons belong- 
ing to the village had been surveyed according to their claim 
and confirmation, as the law directed, nor if the surveyor, as 
he ought, had consulted the records of the recorder’s office. 
5. The certified extract from Hunt’s minutes was competent 
evidence. This has often been decided by this court. 6. The 
seventh instruction asked for by plaintiffs was erroneously re- 
fused, and the second instruction asked for by defendants was 
erroneously given. This survey No. 120 was made by author- 
ity of the United States by a deputy surveyor, duly authoriz- 
ed, and a plat and description having been made out in form, 
and the survey having been examined and approved by the sur- 
veyor general, it was binding on the United States, until set 
aside by competent authority, though not yet recorded. Mc- 
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Gill v. Somers, 15 Mo. 80. Boyce v. Papin, 11 Mo. 25. 
Jourdan & Landry vy. Barrett, 4 How. 169. Menard’s 
heirs v. Massey, 8 How. 318. Taylor v. Brown, 5 Cranch, 
234. Harris v. Monks, 28. & R. 560. Griffithy. Funk- 
houser, Pet. C. C.R.422. The surveyor general had no other 
function to perform than to survey the calls and description 
of the claim, as reported to him by the recorder ; he is not a 
judicial officer to decide upon the validity of one survey against 
another. Boyce v. Papin, 11 Mo. 25. It was proved that 
this survey had been correctly executed. The recording of a 
survey is a mere matter of regulation in the office, for the con- 
venient preservation of the survey, and not essential to its vali- 
dity. This survey was good prima facie evidence of the loca- 
tion, extent and boundaries of the plaintiffs’ claim, against any 
opposing title, not to be disputed at all by the defendants until 
they had shown some title to the same land. McGill v. 
Somers, 15 Mo. 87. Boyce vy. Papin, 11 Mo. 25. T. In- 
struction No. 5 for the defendants was erroneously given. It 
was contradictory to the instructions given for the plaintiffs, 
and was calculated to mislead the jury. 8. The title at- 
tempted to be set up by the defendants as commons was pro- 
perly cut off from the consideration of the jury by the court, 
on a comparison of titles. 9. The third instruction for plain- 
tiffs was properly given, the defendants having given no such 
evidence of adverse possession of the land in controversy for 
twenty years prior to the commencement of this suit, as 
amounted in law to a disseisin of the legal representatives of 
Gamache. Possession by disseisin must be an actual, con- 
tinued, visible, notorious and hostile possession. Macklot v. 
Dubreuil, 9 Mo. 477, 490. 4 Mass. 416, 418. 4 Kent, 
446, and note (a.) 1 Mass. 483, 488. 8 Met.129. 2J. 
R. 230. 14 Pick. 224. Ang. on Lim. 410, §11; 416, $13, 
§15, §16, §17, §28, §30, §34. 

C. C.. Whittelsey, for same. 

R. M. Field, for defendant in error. I. The proceedings 
of Recorder Conway, in 1839, were merely null, and afforded 
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no evidence of title whatever. 1. By the provisions of the act 
of 26th May, 1824, the proof before the recorder must be 
made in eighteen months. 2. The duty of taking the proof in 
its nature is judicial, as this court has decided. 38. The eyvi- 
dence of a compliance with the act is the certificate of the re- 
corder for the time being, and his list of claims proved, re- 
turned to the surveyor general and the commissioner. 4. The 
act requires no recorded or written proof before the recorder, 
and the cireymstance that affidavits were taken by Hunt, touch- 
ing the Gamache claim, is no evidence that he considered it as 
proved. 5. Onthe contrary, the circumstance that the claim 
was not entered on his list is decisive to show that he was not 
satisfied with the testimony. 6. The abuses to which the 
practice of Recorder Conway will lead, are manifest. If 
Hunt’s list may be altered after fourteen years have elapsed, 
alterations may be made at any distance of time ; if future 
recorders may supply fancied omissions, they may strike 
out such claims as they may regard as erroneously entered ; if 
they can thus deal with the list of Hunt, they can do the same 
with Bates’ confirmations, and the numerous land titles depend- 
ing on the action of the recorders of former days will be at the 
mercy of officers, selected, not for their capacity to judge of 
the proofs of titles, but for their fidelity in taking care of 
books and papers. 7. The head of the land department, on 
the appeal of the plaintiffs, has decided that the proceedings of 
Conway were of no avail under the law. See the letter of 
commissioner Butterfield. II. The evidenee of the title of 
Carondelet to commons is preserved in the record and is com- 
plete. 1. There was an express reservation by the Spanish 
governor, Trudeau, of the commons tract, in answer to John 
B. Gamache, the very person whose representatives now claim 
the lot which was denied by Trudeau. 2. A Spanish survey 
of the commons was commenced, but, by accident, not com- 
pleted. 3. The western line of the commons, through its whole 
extent, was marked in Spanish times by a line of blazed trees. 
4, There is,proof of a continued user of the commons from 





ST RATS Pel GEN 2 SE ONE Se OT EE 

















OCTOBER TERM, 1852. 





Gamache et al. v. Piquignot et al. 





Spanish times, without interruption down to the date of the sub- 
division and sale of the commons. 5. A survey by Rector, 
under the authority of the United States, as early as 1817, 
conforming to Soulard’s survey and the line of blazed trees. 
6. An approved and recorded official survey by Brown, as early 
as 1834. It may be added, that all the objections, taken at the 
land office to Brown’s survey, have been withdrawn, and that 
Brown’s survey is regarded at Washington, at the present time, 
as it has all along been regarded by the land officers here, as she 
final and conclusive designation of the commons, under the act 
of 26th May, 1824. Il. Whatever may have been the original 
merits of the titles of the parties, the plaintiffs are now barred 
by force of the statute of limitations, December 17, 1818. 
Rector’s survey was made in the most public manner, as early 
as 1817, corners set and lines marked on the ground. The 
sons of J. B. Gamache, through whom plaintiffs derive their 
title, were inhabitants of Carondelet, and must have known of 
this survey. The testimony in the record shows that one of 
them was present at the survey. They made no objection and 
set up no adversary claim. The user of the tract, as com- 
mons, claiming up to the lines, was uninterrupted fer more 
than twenty years after Rector’s snrvey. This usex was open 
and notorious. The general rule is, that where a party is in 
the possession, under a bona fide but defective title, he will 
hold to the boundaries of his title, though his actual possession 
may not extend so far. Simpson v. Downing, 23 Wend. 316. 
Saxton v. Hunt, 1 Spen. 487. Fitch v. Mann, 8 Barr, 
503.- Bank v. Sawyers, 2 Strobh. 24. And it is an impor- 
tant circumstance that the lines claimed by the party are mark- 
ed on the ground, or otherwise visible and known. Bell v. 
Hartly, 4 Watts & 8. 32. Thompson v. Milford, T Watts, 
442. Pace vy. Staton, 4 Iredell, 32. The case is still 
stronger if the boundary is actually known by the other party 
and acquiesced in or not disputed. len v. Johnson, 2 Mc- 
Mullan, 495. ‘To constitute a possession under the statute of 
limitations, a fence or other inclosure is not necessary. Hwing 
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v. Burnet, 8 Peters, 41. Entering upon the land and digging 
ore from time to time, under claim of title, is sufficient. West 
v. Lanier, 9 Humph. 762. So, making roads, cutting trees 
and manufacturing shingles in a cypress swamp, is sufficient 
adversary possession. 1 Iredell, 56. So, making a road 
upon the land which the party claims under a deed, in order to 
get off the timber, will be a sufficient possession of the whole 
land. Spear v. Ralph, 14 Vt. Rep. 404. So, making tur- 
pentine on the land from year to year, is sufficient possession to 
claim the benefit of limitation. Bynum vy. Carter, 4 Iredell, 
310. So, the use of a meeting house, one day in seven, for 
religious worship, will be a sufficient continued possession. 
Macon v. Shepard, 2 Humph. 335. A corporation may ac- 
quire title by adverse possession. Rehoboth v. Carpenter, 23 
Pick. 131. And it may set up the bar of statute of limita- 
tions, though incapable itself of holding lands. 4 Paige, 
178. 24 Wend. 587. 16 Pet. 493. Where an island was 


subject to overflow and was used as a pasture, without fences, 
when not overflowed, that was held sufficient possession to give 
title under the statute of limitations. Webb v. Hynes, 9 B. 
Monroe, 388. 


GAMBLE, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover possession of a 
small piece of land near the town of Carondelet, brought by 
Gamache and others against Piquignot. 

The plaintiffs claim that the title of their ancestor, John B. 
Gamache, was confirmed by the act of the 13th June, 1812. 
In support of this position, there were offered in evidence cer- 
tain documents issued from the office of the recorder of land 
titles. The first was a paper claimed to be a certificate of con- 
firmation, issued by Conway, the recorder of land titles, dated 
22d January, 1839, under the act of congress of the 26th 
May, 1824. The second was an extract from the registry, 
kept by the recorder, of certificates issued by him, under the 
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act of 1824, by which it appears that Conway entered the cer- 
tificate to Gamache’s representatives, on that register, on the 
12th March, 1839, and furnished on that day to the surveyor 
general a description of the land. The third was an extract 
from the additional list of claims furnished by the recorder to 
the surveyor general, on the 12th March, 1839, which addi- 
tion was of the Gamache claim alone. There were other doc- 
uments showing that Hunt, who was the recorder of land titles, 
who acted under the act of 1824, in taking proof of claims, 
and who filed with the surveyor the list of claims proved be- 
fore him, had filed one or two supplemental or explanatory lists 
after the first. 

The court below rejected the evidence offered. A survey of 
the claim of Gamache was made by a deputy surveyor, under 
instructions from the surveyor general, and the survey being 
returned to the office by the deputy, and a plat made, the 
word ‘‘ approved” was written upon it and signed by the then 
surveyor general, but it never was recorded. It appeared in 
evidence, that the practice of the surveyor’s office, when a 
deputy surveyor made return of a survey which he had been 
instructed to make, was to have the survey examined, to see 
the manner in which the deputy had followed the instructions 
given, and if he had followed them, his work was approved, 
and the approval evidenced by such_writing as had been made 
in this case, which was intended to authorize the payment of 
the deputy for his work, and that subsequently the survey was 
more carefully examined, and if found to be a proper survey, 
in all respects, it was recorded in the books of the office, which 
was the evidence that it was finally adopted and approved; and 
that, by the practice of the office, certified copies of surveys 
were not given out until they were thus finally approved and re- 
corded. Conway, who had been surveyor general, as well as 
recorder, testified, that he would regard the survey of the Ga- 
mache claim as an approved survey, and would record it as 
such, if he were in the office. 

It appeared in evidence, that the present surveyor general re- 

21—VoL. XVII. 
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fuses to record it as an approved survey, or to certify it to the 
recorder as a survey of land for which a certificate of confirm- 
_ ation is to issue, and that in that refusal he is sustained by the 
department at Washington. 

After the evidence was closed, the court, by an instruction, 
declared the survey was not evidence of title, nor of the boun- 
daries and extent of the Gamache claim. 

A certified copy of the affidavits made before recorder Hunt, 
when he was taking proof under the act of 1824, was in evi- 
dence, but an instruction given to the jury substantially exclud- 
ed them from consideration. 

The plaintiffs gave evidence of cultivation and possession of 
a tract of land of which the premises in controversy were al- 
leged to form a part, claiming it to be an out-lot of the village 
of Carondelet, the title to which was confirmed by the first sec- 
tion of the act of June 18,1812. The question of fact aris- 
' ing upon this part of the case was, whether the tract upon 
which the cultivation of Gamache was made embraced the 
premises in dispute. 

The defendant claimed the premises under a lease from the 
corporation of Carondelet, as a part of the commons. 

The court, at the instance of the plaintiffs, gave the follow- 
ing instructions : 

1. If the jury believe from the evidence, that John B. Ga- 
ache, sr., was an inhabitant of the village of Carondelet prior 
to the 20th day of December, 1803 ; that he claimed and in- 
habited, cultivated or possessed, prior to that date, the tract of 
land described in the declaration in this case as an out-lot, or 
cultivated field lot, adjoining or belonging to said village, they 
will find for the plaintiffs for that portion of that tract which is 
embraced in lots Nos. 34 and 33, except sixty-six feet in width 
on the south side of said lot No. 33, of Mackay’s subdivision 
survey No. 2. 

2. The jury are instructed that inhabitation, cultivation or 
possession of a part of a lot, claiming the whole, is in law an 
inhabitation, cultivation or possession of the whole lot claimed, 
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within the true meaning and intent of the act of congress of 
13th June, 1812. 

3. The jury are instructed that the defendants have given no 
such evidence of adverse possession of the land in controversy 
in this case for twenty years prior to the commencement of this 
Suit, as is sufficient in law to constitute an adverse possession 
that can bar this suit under the statute of limitations, provided 
the jury also believe that the tract of land in the declaration 
mentioned, was claimed and inhabited, cultivated or possessed, 
as an out-lot, or cultivated field lot of said village of Caron- 
delet, by John B. Gamache, sr., prior to the 20th December, 
1803. 

The court refused to give the following instructions, which 
were asked by the plaintiff : 

1. The jury are instructed that, as against such a claim and 
cultivation or possession as that mentioned in said second in- 
struction, no adverse user as commons as a ground title under 
the act of congress of 13th June, 1812, can prevail, unless 
such user existed in’ fact by an actual occupation and use as 
commons of the same ground, visible and continued, notorious, 
hostile and exclusive, only to the extent that such actual occu- 
pation and use as commons existed in fact and to the exclusion 
of such claim and cultivation or possession by Gamache of the 
same land as an out-lot or cultivated field lot of the village, 
prior to the 20th day of December, 1803 ; provided the jury 
also believe from the evidence, that the tract of land in the 
declaration described was claimed and inhabited, cultivated or 
possessed by John B. Gamache, sr., prior to the 20th Decem- 
ber, 1803, as an out-lot, or cultivated field lot of said village, 
with such a cultivation or possession as that mentioned in the 
said second instruction for the plaintiffs. 

2. If the jury believe from the evidence, that the claim of 
the village of Carondelet to commons prior to the 20th day of 
December, 1803, was bounded north (in part) by the cultiva- 
ted lots of the village, and that, prior to said date, the lot of 
land in said declaration described as having been claimed by 
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Gamache was one of the cultivated lots of the village, then 
there is no conflict of title in this case, and the defendants have 
shown no title to the land in controversy. 

8. The jury are instructed that, on the evidence given in this 
case, the statute of limitations is no bar to this action, unless 
they shall believe from the evidence, that the town of Caronde- 
let, or those holding under said town, have had an adverse pos- 
session in fact of the land in controversy in this case by an 
actual occupation on the ground, visible and continued, noto- 
rious, hostile and exclusive, for at least twenty years next pre- 
ceding the commencement of this suit. 

4, The jury are instructed that the survey Mo. 120 and the 
plats and field notes thereof, given in evidence by the plaintiffs, 
are evidence of the true location, extent and boundary of the 
out-lot of the village of Carondelet, claimed under John B. 
Gamache, sr., by his legal representatives. 

5. The certified extract from the minutes of Recorder Hunt, 
taken under the act of congress of 26th May, 1824, are evi- 
dence that the tract of land therein mentioned and described 
was claimed and inhabited, cultivated or possessed by John B. 
Gamache, sr., prior to the 20th day of December, 1803, and 
evidence that the same was confirmed to John B. Gamache, 
sr., or his legal representatives, by the act of congress of 13th 
June, 1812. 

6. The certified extract from registry of certificates from the 
recorder’s office, offered in evidence, shows that the out-lot 
therein mentioned was confirmed to John B. Gamache, sr., or 
his legal representatives, by the act of 13th June, 1812. 

7. The certified extract from the list of claims transmitted 
by the recorder of land titles to the surveyor general, and cer- 
tified from the office of the surveyor general, relating to the 
claims of the legal representatives of John B. Gamache, sr., is 
evidence of said claim and the extent and boundary thereof ; 
and that the same was confirmed by the act of congress of 18th 
June, 1812. 

8. The certificate of confirmation of the recorder of land 
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titles in Missouri, given in evidence by the plaintiffs, shows a 
prima facie title from the United States in the legal repre- 
sentatives of John B. Gamache, sr., to the land therein de- 
scribed. 

The court, at the request of defendants, gave the three fol- 
lowing instructions : 

1. If the jury find that the land spoken of by the witnesses 
as actually cultivated and possessed by Gamache, did not em- 
brace the land now in dispute, they ought to find for the de- 
fendant. / 

2. The survey No. 120, read by the plaintiff, is no evidence 
of title, nor of the extent and boundaries of Gamache’s claim. 

3. The testimony taken before Hunt, and read in evidence 
by the plaintiff, is not to be regarded by the jury in the pre- 
sent case, the defendant not insisting that the claim had been 
abandoned. 

The jury gave a verdict for the defendant. 

1. Part of the design of the act of 26th May, 1824, in re- 
quiring proof to be given before the recorder, by the individual 
claimants of land under the first section of the act of 1812, 
evidently was that within a short period, the government should 
be in possession of sufficient evidence, upon which to distin- 
guish the private from the public property. The proceedings 
before the recorder were to be the basis of the action of the 
surveyor, and the time allowed for taking the proof before the 
recorder was limited to eighteen months. In the third section, 
it is required that, ‘‘ so soon as the said term shall have expired 
he shall furnish the surveyor general with a list of the lots so 
proved to have been inhabited, cultivated or possessed, to serve 
as his guide in distinguishing them from the vacant lots to be 
set apart as above described, and shall transmit a copy of such 
list to the commissioner of the general land office.”” The pre- 
vious section of the act had provided that, ‘‘ immediately after 
the expiration of the term allowed for proving such facts, it 
shall be the duty of the surveyor general’ to designate and 
set apart the lots for the support of schools. 
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In the present case, we have a recorder of land titles, four- 
teen years from the passage of this act, attempting to give the 
evidence of title, by issuing a certificate of confirmation, and 
certifying the claim to the surveyor general, as one confirmed 
by the act of 1812. If the government of the United States 
has confirmed the title set up by the plaintiffs by that act of 
congress, then the party, as has been held in this court, does 
not lose his land by the failure to procure the evidence provided 
for by the act of 1824, and under these decisions, the plaintiffs 
in this case, after the evidence was rejected which they claimed 
was rightly issued under the last mentioned act, proceeded to 
prove the cultivation and possession of their ancestor, Ga- 
mache, and claimed that the title was confirmed by the act of 
1812. 

If the evidence of title, purporting to be issued under the act 
of 1824, appeared undisputed by the United States and ac- 
knowledged and treated by the government as effectual, then 
it may be that a person, who was a mere stranger to the title, 
would not be allowed to dispute the correctness of the conduct 
of the officers in their attempts to carry out the law. | 

But when we find that the government itself, in its own offi- 
ces, arrests the progress of the title, and the whole reliance of 
the party in this case is upon the acts of the recorder, the correct- 
ness of which is denied by the government, we will examine his 
acts, and give them effect only so far as they conform to the law. 

That the recorder, under the act of 1824, was required to act 
in a quasi judicial character, is perfectly manifest, although 
there was no mode provided by the law for the expression of 
an opinion against the sufficiency of the evidence given before 
him. Ifa claim was in his judgment confirmed by the act of 
1812, he issued to the party a certificate of confirmation, and 
included the lot in the descriptive list, which he was required 
to furnish the surveyor general. If there was a failure to 
prove the inhabitation, cultivation, or possession, to his satis- 
faction, he simply omitted to include the claim in his list, and 
he issued no certificate. 
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The acts required to be done, when a claim was confirmed, 
were to be done immediately after the expiration of the time 


limited for taking the proof, and when we see, from the evidence 


offered by the plaintiffs, that the recorder filed his list of con- 
firmations with the surveyor, in October, 1827, near twelve 
years before Conway, his successor, returned the present claim 
to that office, we cannot avoid the conclusion, that this latter 
act was not within the scope allowed for such proceeding by 
the act of congress. 

It is not necessary to maintain that, if Hunt, the recorder, 
who took the proof, had died before he acted upon the claims, 
his successor could not act upon them; but when he did act, 
and made out and furnished to the surveyor the list required 
by law, the conclusion is one which the law draws, that claims 
not within that list are claims not proved to his satisfaction. 

The fact that other claims were reported by Hunt and annex- 
ed to his list, which were never disputed, is only evidence that 
the government did not deal with these titles with any strict- 
ness ; but when his successor takes up the book in which the 
affidavits of witnesses are contained, and undertakes to pro- 
nounce his judgment upon the testimony fourteen years after 
the affidavits were made, and twelve years after the list of 
Hunt was filed, his power to act upon the subject was properly 
denied by the other officers of the government, and before this 
court his act has the character of mere nullity. Reference to 
several cases is made in support of the recorder’s authority, 
but in none of the cases decided by this court has the present 
question been determined. In Macklot vy. Dubreuzl, 9 Mo. 
Rep. 478, the certificate which was issued by the recorder in 
1842, was objected to as evidence ; but the objection made and 
decided upon by the court was, that the recorder had not juris- 
diction of the case, because the land in dispute was not a lot 
which could be confirmed by the act of 1812. In that case, 
the decision in Hunter v. Hemphill, 6 Mo. Rep. 106, is re- 
marked upon, and it is said to be conceded in the latter case, 
that the defendant might show that the paper title of the plain- 
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tiff was a mere nullity, because issued by an officer not author- 
ized by law. In the very papers produced by the plaintiffs and 
which were at first offered together, there are affidavits made 
before Hunt, the recorder, in 1825, and every other paper is 
made by Conway in 1839. The question whether Conway had 
any authority to act upon the subject at the time he did, was a 
question of law, arising upon the evidence offered by the plain-. 
tiffs, and required its exclusion if he had no legal authority to 
act. We think it clear that he had no such authority. 

2. Reference is made to expressions used in decisions of this 
court, which are supposed to favor the idea that copies of the 
affidavits made before Hunt, are competent evidence to estab- 
lish the facts testified to by the witnesses. No such inference 
is fairly deducible from the language employed. In Biehler 
v. Coonce, 9 Mo. Rep. 351, it is said that the tabular state- 
ments from the books of the recorder, are admissible in evi- 
dence ; but the court is then speaking of ‘‘ an extract from the 
registry of confirmations by the recorder of land titles.” In 
Somers v. McGill, 15 Mo. R. 87, it is said, that a properly 
authenticated extract from the descriptive list, sent by the re- 
corder to the surveyor’s office, is entitled to all the effect that 
an original certificate of confirmation would have. The sum of 
all the decisions is, that evidence from the recorder’s books, 
and from the list sent to the surveyor’s office, showing that he 
had acted upon the proof made before him, and had adjudged 
the claim to be confirmed, was admissible without the produc- 
tion of the certificate. In the present case, the extract from 
the registry of certificates, and the copy from the communica- 
tion to the surveyor, both show that the action of recorder 
Conway, in 1839, was all the action ever had upon the claim, 
as exhibited before Hunt. 

8. The survey of the Gamache claim was properly excluded 
by the instruction, after the whole evidence was given. It was 
perfectly apparent from the whole evidence relating to the sur- 
vey, that it was not in that condition in the office, in which it 
could be regarded as completed, so as to be binding on the 
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government, or the party. It was but in progress and had not 
received the sanction which the regulations and practice of the 
office required. 

4, The first instruction given for the defendant, if it stood 
alone, would be so entirely erroneous as to require a reversal 
of the judgment. That the jury should be required to find for 
the defendant, if the cultivation by the elder Gamache was not 
@ cultivation of the precise piece of ground in controversy, 
would have been so gross a mistake, that neither the court nor 
the counsel asking the instruction could be supposed to have 
fallen into it. Accordingly, when we examine the second in- 
struction given for the plaintiffs, we find the court telling the 
jury that cultivation of a part of a tract, under claim of the 
whole, was, under the act of 1812, a cultivation of the whole 
tract ; and in looking into the case we see that the controversy 
was, whether this cultivation of Gamache, was not on an en- 
tirely different tract from that now claimed to include the prem- 
ises in dispute. We are satisfied that the jury must have un- 
derstood the question to be, whether the cultivation of Ga- 
mache, spoken of by the witnesses, was at any place upon the 
tract to which his heirs now claim title, or at some place upon 
an entirely different tract. 

5. In this view of the question submitted to the jury, there 
would be no propriety in reversing the judgment for the in- 
struction given for the defendant. 

The instructions asked by plaintiffs, which were refused by 
the court, all refer to the proceedings in the recorder’s office, 
the effect of which has been considered. The judgment is, with 
the concurrence of the other judges, affirmed. 





Wuritsett, Appellant, vs. Guarky, Respondent. 


1. A circuit court cannot dismiss an appeal from a justice on account of the 
smallness of the sum in controversy. 
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Appeal from Jefferson Circuit Court. 


.J. A. Beal, for appellant. 
Philip Pipkin, for respondent. 


RyLaND, Judge. Whitsett sued Gharky before a justice of 
the peace on a store account, of $8 20. Gharky filed his 
set-off, amounting to $13 85. Qn the trial before the justice, 
the jury found a verdict for defendant for $2 25. The plain- 
tiff appealed. The Circuit Court dismissed the appeal, order- 
ing it to be stricken from the docket, on account of the small- 
ness of the sum in the judgment appealed from. The appel- 
lant excepted and brings this case here by appeal. This case 
is fully within the principles decided by this court at the pre- 
sent term, in the case of Harris v. Hughes, 16 Mo. Rep. 
The judgment of the Circuit Court is, therefore, reversed, and 
the cause remanded. 


KE, Respondent, vs. Keyes & ErcHELBerGer, Appellants. | 


1. Under the twenty-third section of article 1, of the act concerning “ costs,” 
(R. C. 1845,) evidence of a tender before suit brought is admissible, al- 
though the defendant does not bring the money into court, nor show that he 
has always been ready to pay it. 

2. Under section twenty-six of article five of the act concerning justices’ 
courts (R. C. 1845) the only consequence of a failure to deny the execution 
of a note sued upon under oath, is to relieve the plaintiff from the necessity 
of proving its execution. Under a plea of non est factum without affidavit, 
every other defence is admissible. 

3. Between the original parties to a negotiable note, the consideration may be 
inquired into. 

4, In an action upon a note given by one partner in the name of the firm, evi- 
dence is admissible that the note was given in part for a debt not growing 
out of the partnership business, and that this fact was known to the plaintiff. 


Appeal from St. Louis Law Commissioner’s Court. 


H. Dusenbury, for appellants. 
John M. Krum, for respondent. 
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Scott, Judge, delivered the opinion of the court. 


This was an action instituted in a justice’s court, on a note, 
of which the following is a copy: 

‘¢ St. Louis, May 7th, 1850. 

‘¢ Six months after date, we promise to pay to the order of 
Michael Klein, one hundred and ten dollars, for value received, 
negotiable and payable at the Bank of the State of Missouri, 
without defalcation or discount. 

‘*KEYES & EICHELBERGER.” 

After judgment, the case was taken by appeal from the jus- 
tice’s court to the law commissioner, where, on a trial de novo, 
a judgment was rendered for the amount of the note, from 
which an appeal was taken to this court. 

Hichelberger’s defence was, that the note was not a partner- 
ship transaction ; that only seventy-one dollars, part of the 
consideration of the note, was due on account of the firm ; that 
the balance of the consideration was for the private debt of 
Keyes, one of the makers, and that such fact was known to 
Klein when he received the note. LEichelberger also offered 
evidence to show that, before the beginning of the suit, he had 
tendered to the plaintiff the full amount due by him as a member 
of the firm, with lawful interest, and that he had tendered the 
same amount in court after the trial commenced ; that the note 
was executed by Keyes without the knowledge or consent of 
Eichelberger. Evidence, in support of this defence, was ex- 
cluded and judgment was rendered for the amount of the note. 

“1. The twenty-third section of the act concerning costs in civil 
cases, has changed the common law in relation to a tender. 
That section provides that in all actions, where, before suit 
brought, tender shall be made and full payment offered, and the 
party to whom such tender skall be made, shall refuse the same, 
and yet afterwards will sue for the debt, he shall not recover 
any costs in such suit; but the defendant shall recover costs 
as if judgment had gone in his favor upon the merits. Un- 
der this section it was not necessary, after a tender, to bring 
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the money into court, nor to show that the defendant had al- 
ways been ready to pay ; the tender before suit brought only 
affecting the matter of costs. The evidence offered by the de- 
fendant was clearly admissible, under the law to which refer- 
ence has been made. 

2. As to the objection, that the party did not plead non est 
Jfactum with an affidavit, in order to let in his defence, it may 
be remarked that, under the statute requiring an affidavit to a 
plea denying the execution of the instrument sued on, it has 
always been held, that the omission of the affidavit only reliev- 
ed the plaintiff from the necessity of proving the execution of 
the instrument. Under such a plea, all other defences are as 
open to him as before the passage of the law making an affida- 
vit necessary. No formal plea was required in the court in 
which this action was begun, nor any plea in writing. 

3. As to the point that the note was negotiable, in addition 
to the fact that evidence was offered to prove that the plaintiff 
was aware of the misconduct of Keyes in giving the note, it 
may be remarked, that it has been repeatedly decided by this 
court that, although a note is in its terms negotiable under the 
statute, yet in an action between the original parties to it, the 
consideration may be inquired into. 

4. It is next objected, that it does not appear what was the 
nature of the business of the partnership; the note being exe- 
cuted in the partnership name, for aught that appears, banking 
may have been the business of the firm, or its trade may have 
been to make notes. This objection is answered in the re- 
mark, that the defendant offered to prove, that the note sued 
on was in part for a debt not growing out of the partnership 
business. 

The ground on which a new trial was moved for in the court 
below was, that proper evidence had been excluded from the 
jury. Under this objection, it was competent for the defendant 
to raise the point he has made in this court. The judgment 
will be reversed and the cause remanded for a new trial, and if 

the facts offered to be proved are established, there will be a 
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judgment for the plaintiff for the sum tendered, and a judg- 
ment for costs will be given in favor of the defendant, the same 
as if the judgment had been for him. The other judges concur. 


Crote, Respondent, vs. Tuomas, Appellant. 


1. Judgment reversed because the instructions given to the jury were unintel- 
ligible. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action brought by the respondent to recover the 
value of services alleged to have been rendered appellant as 
engineer and master of the Carondelet steam ferry boat, and in 
taking care of ferry flats from June 1, 1851, to July 15. The 
respondent claimed ninety dollars, being at the rate of sixty 
dollars per month, gave the appellant credit for ten dollars and 
eighty cents, and asked judgment for the balance, seventy- 
nine dollars and twenty cents. 

The appellant, in his answer, denied that the respondent was 
employed, during the time stated, in the capacity of engineer 
and master, but alleged that he was employed at thirty dollars 
per month, and that he was indebted to the appellant in the 
sum of eleven dollars and nine cents, according to an account 
accompanying the answer. In this account, the respondent 
was credited with services as watchman from June 6th to 
July 12th, at the rate of thirty dollars per month. 

It appeared in evidence on the trial, that Crole had been 
master and engineer of the steam ferry boat, Carondelet, and 
that the boat stopped running on or about June 1, 1851, and 
was laid up and so continued until July 12th following, during 
which time Crole remained to take care of the boat. All the 
other hands were discharged. 

In the account accompanying the answer of the appellant, 
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the respondent was charged, among other things, with eighty 
dollars, money received by him for owing with a boat belong- 
ing to the appellant, of which he was master. By way of re- 
duction of this amount, the respondent offered evidence to 
show that he had paid expenses attending the towing. This 
evidence was objected to, for the reason that no claim was set 
up for expenses in the respondent’s replication. 

. At the instance of the respondent, the court gave the follow- 
ing instructions : 

1. That in making up the amount due for towage, the jury 
are to deduct from sum received by plaintiff such sum as they 
find from the evidence plaintiff paid for expenses, unless they 
should believe from the evidence that plaintiff received the sum 
paid to him, exclusive of the sum received by him. 

2. The jury are instructed that it is admitted by the plead- 
ings that the hiring was monthly, though there is a difference 
between plaintiff and defendant as to the amount of the month- 
ly hire. The jury, therefore, will find what they believe from 
the evidence to be a just compensation. The jury are further 
instructed that the hire was by the month; defendant, there- 
fore, is liable at such rate per month as the jury believe to be 
just, whether the boat laid up or not, unless the jury believe 
from the evidence that the plaintiff consented to take a less 
amount whenever the boat laid up. The burthen of such proof 
devolves, however, upon the defendant, and if not proved, 
must be presumed by the jury. 

The defendant moved the court to instruct the jury as fol- 
lows : 

1. The jury are instructed that, before plaintiff is entitled to 
be allowed for supposed expenses incurred in making the tow 
with the Herald, he must show that such expenses were actually 
paid by him, and that the fact of payment by Crole cannot be 
inferred, because the making of the tow may have been attend- 
ed with some expense. If any expenses were paid by plaintiff, 
the amount must be proved by the evidence and cannot be 
presumed. 
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2. The jury are instructed that plaintiff is not entitled to 
recover for services as engineer from the 1st of June, 1851, to 
15th July, unless the the jury believe from the evidence, that 
the services rendered were those of an engineer and not of a 
watchman, unless they believe there was a special contract to 
pay as engineer. 

3. The jury are instructed to disregard all testimony intro- 
duced by plaintiff as to expenses claimed to have been incur- 
red while making the tow with the steamboat Herald. 

4. Unless the jury believe from the evidence, that there was 
a special contract to serve for a particular time at a sum cer- 
tain per month, then plaintiff can only recover so much as his 
services were worth. 7 

The court gave the first of these instructions and refused the 
others. 

M. & S. 4. Holmes, for appellant. The first instruc- 
tion given for plaintiff is erroneous, because unintelligible. 
The second was erroneous in telling the jury that an express 
contract was admitted, when none was alleged, and that plain- 
1iff was entitled to recover what he claimed, unless defendant 
showed an agreement by plaintiff to take less than that amount. 
The refusal of defendant’s second, third and fourth instructions 
was error. As to the third, the plaintiff’s replication to de- 
fendant’s claim of a balance on account did not allege any 
expenses paid by him in making the tow. 

4 P. & P. B. Garesché, for respondent. 1. The hir- 
ing by the month is admitted by the answer of defendant ; 
the plaintiff proved that the original rate of the hiring was 
sixty dollars per month, and that there was no interruption in 
the services; it devolves, therefore, upon the defendant to 
prove a change of contract. 2. Evidence of the expenses in- 
curred by the plaintiff in making the tow was properly admis- 
sible to reduce the charge to its net value, the replication 
to the off-set having been a general denial that the amount 
was due. 
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RyLanpD, Judge, delivered the opinion of the court. 


1. In this case, the instructions which were given by the 
court to the jury, are so unintelligible that, in our opinion, the 
judgment below must be reversed. We have often said that 
instructions were designed ea vi termini to assist the jury un- 
der the law, to find properly the facts and issues in controver- 
sy. Therefore a few, plain, direct instructions, embracing the 
law of the case, will always aid a jury to come to correct con- 
clusions. The court had better give no instructions than such 
as mystify, confuse and involve the case in intricacy, thereby 
often misleading the jury instead of giving light to them. Im- 
proper instructions given to juries are the fruitful source of 
litigation in this court. 

This judgment is reversed and the cause remanded; the 
other judges concurring. 


IsteR, Respondent, vs. Eager & GausNErR, Appellants. 


1. Where a defendant remains in possession of a lot sold to him by the plain- 
tiff, it is no defence to an action on a note given for the purchase money, 
that the plaintiff, at the time of sale, had no title. 


Appeal from Lvw Commissioner’s Court. 


£. Casselberry, for appellants. 
D. W. Hill, for respondent. 


RyLaNnD, Judge, delivered the opinion of the court. 

This was an action on a promissory note, by plaintiff against 
defendants, before a justice of the peace. The plaintiff had 
judgment. The defendants appealed to the law commissioner’s 
court, where, on a trial, the plaintiff again recovered judg- 
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ment. The defendants then appealed to this court. The note 
was given for ninety-five dollars, payable twenty-one days 
after date. The defendants contend that the consideration of 
the note had failed, at least in part; that it was given for a 
house and lot in Carondelet ; that plaintiff had no title to the 
same, and that they were not to pay unless the plaintiff made 
a deed to them for the lot. On the trial, the justice permitted 
the defendants to offer evidence showing the consideration of 
the note. The evidence was somewhat contradictory. It ap- 
pears, however, that the plaintiff sold to Egger a house; some 
wood, ten or eleven cords; a heavy rope and irons; fishing 
tackle, clock, and garden vegetables. ‘I'he proof about the 
plaintiff’s ownership of the house and lot was contradictory. 
However, he sold and gave possession, and the defendant, 
Egger, still has possession. 

The court gave the following instructions, among others : 

<‘Tf the jury believe from the evidence, that the defendants 
made and executed the note sued on, upon a knowledge of all 
the facts, or the means of such knowledge, and without any 
fraudulent representations, on the part of this plaintiff, as to 
his title, or the value of the property sold and delivered as the 
consideration therefor, they will find for the plaintiff.” 

‘¢If the jury believe from the evidence, that the plaintiff 
sold the house in question to the defendant, Egger, and at 
or before the time of said sale, represented himself to Egger as 
the owner thereof, and that Egger purchased said house, be- 
lieving that the plaintiff was the owner thereof, when, in fact, 
he was not the owner thereof, then they are instructed to de- 
duct the value of the house from the amount specified in the 
note.” 

1. These instructions were as favorable to the defendants ag 
the law would allow under the proof in the case. The whole 
was put plainly before the jury—they have passed upon the 
defence, and we do not see that there is any error committed. 
by the court below, calling upon this court to reverse the judg- 
ment. The defendants have had two juries to pass upon the 
22—vOL. XVII. 
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defence ; the law on the last trial was very favorably laid down 
by the court for them, and both the juries have found against 
them. Not satisfied, they must still resist payment, although 
enjoying the fruits of the contract, and try the court of the last 
resort. 

Be it so ; it is their right and privilege to do so, and this 
court, finding no error in the judgment below, doth affirm the 
same, with damages at ten per cent—all the judges concurring. 


Werrick ef a/., Defendants in Error, vs. SHreips, Plaintiff 
in Error. 


Error to St. Louis Circuit Court. 


B. A. Hill, for plaintiff in error. 
Glover & Campbell, for defendants in error. 


Scott, Judge. This was an action commenced by defend- 
ants in error against the plaintiff in error, on an open account 
for money paid and advanced, and for acceptances on their ac- 
count. The defendant, in his answer, plead that he did not 
owe the money demanded. This answer being overruled as 
being not maintainable, the defendant then set up the defence 
that he did not owe the debt, for that he had paid it. The 
cause was tried by the court, who held that the onus of proof 
was on the defendant, the making of the account by him being 
admitted by the pleadings. This was excepted to. The de- 
fendant then moved to strike out so much of his answer as 
alleged that the debt claimed by the plaintiffs had been paid. 
This motion was overruled, and the defendant, producing no 
proof of payment, a judgment was entered against him for the 
debt claimed. Let the judgment be affirmed with ten per cent. 
damages ; the other judges concurring. 
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Wyman, Respondent, vs. Crty or St. Louis, Appellant. 


1. Under the eighth subdivision of the second section of the first article of the 
act of 1845, concerning “ Revenue,’? where a building is used in part for 
a school house, and in part for other purposes, it is not exempt from taxa- 
tion. There cannot be a separate assessment for that portion which is used 
for other than school purposes. 


Appeal from St. Louis Circuit Court. 


John C. Richardson, for appellant. It was obviously the 
policy and object of the legislature, in enacting the clause of 
the statute, by virtue of which exemption is claimed, to encour- 
age education ; but it is well settled that, whenever a special 
exemption from certain general duties is contained in a statute, 
it is not expounded according to the rule of liberal construc- 
tion. 19 Ohio, 115. The fact that the plaintiff derives 
large revenue from renting the most valuable portions of the 
house for purposes having no connection with his school, pre- 
vents him from claiming that any portion of it is exempt from 
taxation. The property is not divisible for purposes of as- 
sessment and taxation. To hold otherwise would produce great 
inconvenience and confusion in the administration of the rev- 
enue act. 

M. L. Gray, for respondent. The first section of the 
sixth article of the state constitution requires the legislature, 
the courts, and the officers in all the other departments of the 
state government, to forever encourage, in their respective 
spheres, schools and the means of education. It was the 
intention of the legislature, in passing the second section of 
the first article of the revenue act of 1845, to carry out this 
requirement of the constitution. It is the use of a structure 
as a school house, or for the purposes of education, which ex- 
empts it from taxation. If thus used, it is exempt so long 
and so far as it is so used. The fact that portions of the 
building are used for other purposes, can have no other or 
greater effect than to make such portions taxable. 








ST. LOUIS. 


Wyman »v. City of St. Louis. 








Scorr, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of an injunction, to re- 
strain the collection of a tax imposed by the city of St. Louis 
on a building belonging to the respondent, called ‘** Wyman’s 
Hall. Wyman’s Hall contained four stories. The third and 
fourth of these were occupied for school purposes. The 
second floor was occasionally used for purposes connected with 
the school ; at other times it was rented for various purposes. 
The first floor was rented for stores, with the exception of a 
passage to the stories above. There was a bac« yard connect- 
ed with the building, which was used by the inmates of the 
school. Wyman received fifteen hundred dollars rent for the 
first floor, and supposed as much was received for the second 
floor, rented for concerts, &c. The third and fourth stories 
would rent for as much as was received for the first and second. 
The tax imposed on the entire property was two hundred and 
sixty-four dollars and fifty cents. Wyman, after paying half 
this amount, applied for an injunction to restrain the collection 
of the other half. The city was enjoined as to the remaining 
half, and she appealed. 

1. The second section of the act concerning the revenue en- 
acts, that school houses and other buildings for the purpose of 
education, with their furniture and equipments, with the land 
appurtenant thereto, and used therewith, so long as the same 
shali be used for that purpose, are exempted from taxation. 
The same section exempts from taxes, churches, chapels and 
other public buildings for religious purposes. It would be a 
matter of regret, if the general assembly of the state should 
suppose, that the exemption of school houses from taxation 
would be a part performance of the duty imposed by the con- 
stitution, of encouraging schools and the means of education. 
The aid that would be afforded by such means would be so in- 
significant, that we would be scarcely justified in attributing 
such an exemption to any influence produced by the provision 
of the constitution to which reference has been made. We can- 
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not say that the enactment in question has any connection with 
the encouragement of the means of education enjoined by the 
constitution. It should rather be attributed to that sense in 
every man of the propriety and fitness in forbearing the exer- 
cise of the power of taxation on places set apart and devoted to 
the worship of God, and the diffusion of light and knowledge 
among men. Being retreats, quiet and undisturbed, dedicated 
to noble purposes, the Jaw should never manifest itself within 
their walls, but in acts of kindness and beneficence. But when 
religion and learning are mingled with trading and trafficking— 
with fiddling and singing, they are presented in an attitude 
which lessens the respect with which they are regarded in their 
appropriate places. Equality is equity, and when one claims 
an exemption from a burden to which all others are subject, 
and whose freedom will increase their load, he must clearly 
show himself in the situation which entitles him to the exemp- 
tion claimed. This is not a case in which different owners are 
possessed of different floors of the same house. There is but 
one owner for the entire building, and it is inhis power to con- 
trol the uses to which it shall be subject. Ifthe use of a part 
of a building, as a school house, will exempt it from taxation, 
then, it being a school house, it should not be sold for the non- 
payment of taxes. Indeed it cannot be. But if the part oc- 
cupied for other purposes, should be in arrears for taxes, would 
not the school house exempt it too from sale? If this is so, 
then the construction of the act contended for would enable 
property holders to place it beyond the power of the law to en- 
force the collection of the taxes due upon it. School houses 
are the buildings exempted from taxation. Is Wyman’s Hall a 
school house? How many of the people of St. Louis know 
that a school is kept within it? Yet most of them are 
aware that itis used for other purposes. The intent of the 
owner, in building the house, cannot determine its character. 
It is admitted that the house is subject to taxation ; can the 
officer assess it but according to its value? There is no mode 
pointed out by which part of a house can be assessed and not 
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the remainder. Such a proceeding is no where contemplated 
by the statute. It must produce difficulty and embarrassment, 
Judge Ryland concurring, the judgment ~ is reversed and the 
bill dismissed. Judge Gamble dissents. 





, 


TayLor, Plaintiff in Error, vs. LaBEavME, Defendant in 
Error. 
? - 

1. A general agent, having the entire superintendence and management of the 
business of a lumber company, the members of which live abroad, has au- 
thority in good faith to make a transfer of lumber in trust to pay off the 
hands in the employ of the company. The creditors of the company can- 
not avoid such a transfer on the ground that the members of the company 
had previously agreed with a third person to deliver all the lumber to him to 
be disposed of for the company; certainly not, where such third person 
recognizes the right of him to whom the transfer is made, and doe not in- 
sist that he himself has any lien or claim. 


Error to St. Louis Circuit Court. 


R. M. Field, for plaintiff in error. I. There was error 
in giving defendant’s fourth instruction to the jury. 1. By 
that instruction, the jury were told that a simple delivery to 
Greene would take away from the company and its agents all 
authority over the lumber. This proposition, manifestly, can- 
not be maintained. 2. But even if the proposition were taken 
with the qualification, that Greene received the lumber under 
circumstances giving him a right to hold it against the compa- 
ny for his commission or for any liabilities incurred, still it 
was manifestly erroneous as between the parties to the record. 
For any lien on the part of Greene was personal to himself, 
and the.yecord shows that he did not insist on it. The attach- 
ing creditors were clearly not entitled to set up Greene’s lien 
to defeat the plaintiff. Story’s Agency, §372, ad jinem. 
Il. There was error in refusing the instruction marked No. 1, 
of those asked by the plaintiff and refused. The refusal of 
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this instruction was equivalent to telling the jury that the agree- 
ment between Greene and Rantoul did, of itself, transfer the 
lumber to Greene. In this view, there was an end to this case. 
Ilf. There was error in refusing plaintiff’s second overruled 
instruction. By this refusal the court, in effect, told the jury 
that secret and unknown limitations on the power of a general 
agent, would be effectual against third parties. Story on 
Agency, §126, §127, et seg. 

Todd & Krum, for defendant in error. 1. The court be- 
low did not err in giving instruction No. 1, because the plain- 
tiff’s evidence not only tended to prove, but did, if true, (and 
the plaintiff cannot deny it,) prove that the transfer of the 
lumber to plaintiff, by Perkins, was in trust to sell it to pay 
certain debts, and if in trust, of course Perkins’ power there- 
for had to be proved to render it valid. 2. But the court be- 
low did err in giving instructions Nos. 1 and 2, at the request 
of the plaintiff, for it is not true, that Perkins, although a gen- 
eral agent, thereby had power to convey the company’s prop- 
erty in trust to pay their debts, and to delegate, with such a 
transfer, power to take it abroad to market, sell it, and out of 
the proceeds pay expenses and such debts. A general author- 
ity to an agent to sell means to sell in the ordinary sense of 
that term, and only an absolute sale, and for cash alone, un- 
less some custom or usage be shown tothe contrary. Besides, 
a general agent has no authority to delegate his powers to 
another. But a transfer in trust to another to sell,-is viola- 
tive of the above principles of the law of agency. 3. The 
court did not err in giving for defendant instruction numbered 
4. 4. The court did not err in refusing to give instructions 
Nos. 1 and 2, asked by the plaintiff. Because, by reason of 
the instructions given, the court had made the issue turn upon 
the fact, whether this lumber had been, in point of fact, taken 
by the company out of the hands and control of Perkins, and 
put into the hands and control of another agent, at the time 
Perkins undertook to transfer it. 5. In answer to subdivision 
two of point one, in the plaintiff’s brief, we cite 18 J. R. 
366, 367. 
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Scott, Judge, delivered the opinion of the court. 


This was an action of trover for lumber, begun by Taylor 
against Labeaume, in the St. Louis Circuit Court, in Novem- 
ber, 1848. There was a verdict and judgment thereon for the 
defendant. 

In the year 1848, a company, composed of members resid- 
ing in the east, was carrying on the business of cutting and 
sawing lumber at St. Croix falls, in Wisconsin. Hamlet H. 
Perkins was the agent for the company, the members of which 
were absent, and he carried on the business for them with as 
ample powers as though he had been a member. In the sum- 
mer of 1848, the company became in arrears to the workmen 
employed in their business, and they becoming very impatient 
for their pay, Perkins agreed with the plaintiff that he should 
take down to St. Louis a raft of 400,000 feet of lumber and 
with the proceeds satisfy the demands of the laborers, first 
paying the expenses of taking it to market. A bill of sale 
was made to the plaintiff for the lumber on the 27th of July, 
1848, and he hired McPhail and Whiting to take it to St. 
Louis, and it was delivered to them for that purpose. Taylor 
was requested to go to Mr. Greene, of St. Louis, who had 
been interested for the company, and if he would pay the 
amount for which the lumber was sold at St. Croix, and all the 
the expenses incurred in taking it to St. Louis, it was to be 
delivered to him. After the lumber was brought to St. Louis, 
it was taken by the defendant by virtue of a process at the suit 
of the creditors of the company. 

The defendant produced the testimony of I. T. Greene, 
mentioned above, who deposed that, in July, 1848, he was at 
St. Croix with Robert Rantoul, who was acting president of 
the company; that previous to that, the mills had been car- 
ried on by Hamlet H. Perkins and others, as lessees of the 
company ; that on the occasion referred to, a settlement took 
place between the company and lessees, and all the lumber then 
on hand, including that in controversy, was turned over by the 
lessees to the company ; that Perkins was made agent for the 
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company to carry on the business. This was on the 25th of 
July, 1848. There were then about 700,000 feet of lumber at 
the mills, ready for market. The whole, including the quan- 
tity in dispute, was delivered by Rantoul to witness (Greene) 
who accepted the same under an agreement made that day be- 
tween witness and Rantoul, by which the company bound them- 


-Selves to deliver all their lumber to him to be disposed of for 


them — the lumber to be delivered and sold, and accounted for 
in the manner specified in the agreement. Greene resided in 
St. Louis, and the lumber was to be delivered at that place. 
The agreement between Rantoul and Greene expressly stipu- 
lates, that no lumber is to be considered as delivered until it is 
measured by the lumber master of St. Louis. Greene further — 
testified that he assumed the risk of taking the lumber deliver- 
ed to him to St. Louis, and made a contract with McPhail and 
Whiting to run it to St. Louis, who, under the contract, took 
possession of it and began running it down the river. On the 
settlement above mentioned, the company assumed to pay the 
wages of the hands employed by the lessees. On the 21st of 
August, 1848, the plaintiff came to St. Louis, and called on 
the witness, Greene, and informed him of the disposition of 
the lumber, that had been made by Perkins, and showed his 
papers, and proposed that if Greene would advance $2,800 he 
would give up the lumber to him. ‘his Greene declined, but 
concluded to assist in disposing of the lumber to the best ad- 
vantage, and if he could, he would pay off the $2,800 and 
make an end of the matter. So when the lumber arrived, 
Greene and plaintiff laid hold of it together and proceeded to 
dispose of it. 

On cross-examination, Greene stated that no formal delive- 
ry of the lumber was made by Rantoul to him at St. Croix, but 
he understood that he was to take it under his agreement. 

The payments made to McPhail and Whiting, for rafting the 
lumber to St. Louis, were by the plaintiff, and they gave him 
a receipt for the lumber, with an undertaking to deliver it to 
him at that place. The powers of Perkins, as agent in the 
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fullest manner, were testified to by numerous witnesses as well 
as by himself. 

The court gave the following instructions for the defendant : 

1. If the jury believe from the evidence, that the transfer of 
this lumber by Perkins to Taylor was, that he should take the 
same to market, sell it, and out of the proceeds pay the enu- 
merated debts, expenses of running it to St. Louis and the 
like, and the surplus, if any, should be paid to the company, 
then the transaction was a transfer in trust to pay debts, &c., 
and not an absolute sale; and if the jury find that it was a 
transfer in trust, such as aforesaid, then, unless the plaintiff 
prove to the jury that Perkins was empowered and had authori- 
ty from the St. Croix falls company to make such a transfer of 
this lumber, they ought to find for the defendant. 

2. Every person dealing with an agent is bound to know his 
powers, and all acts of an agent, not authorized by his pow- 
ers, are invalid and do not bind his principal. If, therefore, 
the jury believe from the evidence, that Perkins had not the 
authority, as agent of the St. Croix falls company, to transfer 
this lumber to Taylor, as Taylor, in this suit, claims that he 
did, then they ought to find for the defendant. 

8. If the jury should believe from the evidence, that the 
transfer to Taylor was an authorized act, and that it was in 
trust to sell, and with the money pay certain debts and expen- 
ses, and the balance, if any, to belong to the St. Croix falls 
lumber company, and that all such debts and expenses that have 
been proved have been paid out of the proceeds of said lumber 
or other means of the company, then they should allow the 
plaintiff oly nominal damages; but if any remains unpaid, 
then they should allow the plaintiff the amount thereof. 

4. If the jury find from the evidence that, prior to the giv- 
ing of the bill of sale offered in evidence by the plaintiff, the 
St. Croix falls company had, by one of their members, deliver- 
ed the lumber described in it to Isaac T. Greene, and that 
Greene had already removed the lumber from the falls, and had 
it in charge of persons hired by him, said Greene ; then, as to 
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such lumber, the power of said Perkins, as agent, was deter- 
mined and the bill of sale was inoperative and the jury must 
find for the defendant. 

And the court also gave the following instructions for the 
plaintiff : 

1. If the jury find that the bill of sale, under which the 
plaintiff claims, was made by Perkins, while agent of the St. 
Croix company, with general authority to manage the business 
of the company, to hire and pay laborers, and that said sale 
was made in good faith to pay the wages of laborers, then said 
sale was effectual to pass the title of the lumber to the plain- 
tiff. 

2. If Perkins was the general agent of the St, Croix com- 
pany, as mentioned in plaintiffs first instruction, he would 
have, as such agent, authority to transfer the lumber in trust 
as mentioned in the first instruction given for the defend- 
ant. 

There is no legal evidence before the jury that said sale was 
procured by duress on the part of the laborers. 

The court refused these two instructions, asked for plaintiff ; 

1. The written agreements between Greene and Rantoul 
gave no property to Greene in the lumber therein mentioned, 
so as to prevent a sale thereof by the company or its authoriz- 
ed agent. 

2. If Perkins was acting as a general agent and as a lessee 
of the mills from May, 1847, to July, 1848, and during that 
time had authority to make such a transfer as that on which the 
plaintiff relies, no private arrangement by which Perkins’ au- 
thority was limited, would affect the plaintiff, if the parties 
whom he represented accepted the transfer in good faith, and 
without any knowledge or notice of the limitation upon Per- 
kins’ authority. 

Exceptions were taken to the giving and refusing of instruc- 
tions. 

1. We do not see why the plaintiff should not have had a 
verdict in this case in the court below. Upon the law of the 
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whole record, there can be no doubt of his right to recover, if 
the witnesses are to be believed. The light in which the de- 
fendant attempts to exhibit the transaction, even if supported 
by the testimony of his witness, Greene, would scarcely justify 
@ verdict in his favor. But Greene’s evidence may be recon- 
ciled to the view of the controversy as presented by the plain- 
tiff. It is obvious, that Greene’s agency was limited to the 
sale of the lumber at St. Louis, in pursuance to the stipula- 
tions of the agreement with Rantoul. It is very strange, if 
he regarded himself as an agent, liable to the company for the 
lumber, that he should recognize the right of the plaintiff by 
assisting him in the sale of it. If he considered his rights as 
hostile to those of the plaintiff, he should have asserted them, 
when the plaintiff came to him with his proposition to deliver 
the lumber if he would advance the sum of $2,800. The de- 
claration of Greene that the lumber was delivered to him at 
St. Croix, must have been made under a misapprehension. The 
conduct of Perkins, the receipts and agreements of McPhail 
and Whiting, all having been to and with the plaintiff, the tes- 
timony of Greene on his cross-examination, the fact that, 
under the agreement, no lumber was to be regarded as deliver- 
ed until the presentation of a certificate of measurement by 
the lumber master at St. Louis, all go to.show, that there must 
have been some misconception in relation to this matter on his 
part. 

We regard Perkins as possessed of all the powers of an 
owner, in managing the mill. Good faith was all that could be 
exacted of him. There is no pretence that he did not act in a 
manner conducive to the best interests of the company. The 
sale of lumber he made to the plaintiff, was required by the 
unpaid laborers employed at the mills, who, it seems, had con- 
fidence in him that he would pay them; and but for this act, 
there must have been a total suspension of all operations, to 
the great detriment of the owners. 

The fourth instruction given for the defendant presented but 
@ partial statement of the facts of the case, and was calcula- 
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ted to mislead the jury, by withdrawing their attention from 
circumstances which should have influenced their minds in form- 
ing a verdict. This is one of those cases in which, by an in- 
genious but partial statement of the facts in an instruction, a. 
party may obtain a verdict, when, upon the face of the entire 
record, the right and justice of the matter are clearly against 
him. The other judges concurring, the judgment will be re- 
versed and the cause remanded. 





Cannon, Defendant in Error, vs. McManvs, Plaintiff in Error. 


1. Under the new code, a defendant in an attachment suit cannot, in the 
same answer, plead in abatement to the truth of the affidavit, and in bar to 
the merits of the action. By so doing, he waives the plea in abatement. 


Error to Law Commissioner’s Court. 


Cannon brought a suit by attachment against McManus. 
McManus filed an answer, denying the truth of the affidavit on 
which the attachment issued, and also the indebtedness charged 
in the petition. At the trial, the court refused to try any issue 
but that made on the indebtedness, and excluded all evidence 
offered to disprove the affidavit, holding that the plea in abate- 
ment was waived by the plea in bar; to which the defendant 
excepted. There was a judgment for plaintiff, and defendant 
brings the case here by writ of error. 

H. Dusenbury, for plaintiff in error. 1. The fifteenth — 
section of article five of the new code, requires that ‘‘ the 
pleadings and procedure (in attachment suits ) shall be, as near 
as may be, according to the provisions of this act. Section T 
of article 6, requires of defendant a specific denial of every 
allegation of the petition controverted by the defendant; and 
section 8 of same article, gives the defendant the right to set 
forth in his answer as many grounds of defence as he shall 
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have. By article 6, section 2, the only pleading allowed on 
the part of the defendant is either a demurrer or answer. The 
defendant insists that, in pleading in bar and in abatement, in 
the same answer, he has only fulfilled the requirements of the 
new code, and cannot be deemed to have waived his right to 
contest the validity of the writ and the truth of the affidavit. 
2. The affidavit omits the material word ‘‘ fraudulent,” and 
does not state that ‘‘ the affiant has good reason to believe and 
does believe” the existence of any one or more of the causes 
which would entitle him to sue by attachment, under the first 
section of the act of 1845. Stevenson v. Robbins, 5 Mo. 18. 
When judgment is rendered on an affidavit, not warranted by 
statute, the judgment will be set aside for irregularity even 
after the lapse of several years. Mexander v. Hayden, 2 


. Mo. 228. 


RyLanD, Judge, delivered the opinion of the court. 


1. From the foregoing s'atement, the question arises, whether 
a defendant, against whom an attachment has issued, can, in 
the same answer, respond to the merits of the plaintiff’s peti- 
tion and deny the facts stated in the affidavit ; thus making his 
answer operate in bar to the action and in abatement to the ac- 
tion at the same time. We think not. The defendant must, 
if he intends to put the truth of the plaintiff’s affidavit in issue, 
do so by his answer, or by his plea in the nature of a plea in 
abatement. He cannot be allowed to answer to the action upon 
the merits, and at the same time make the answer a plea in 
abatement. The new code of practice, art. 5, §15, provides 
that ‘‘suits may be brought by attachment in the cases, and 
conducted in the manner authorized by statute in such cases : 
Provided, that the pleadings and procedure shall be, as near ag 
may be, according to the provisions of this act.”” The twenty- 
fifth section of the attachment act of 1845, art. 1, p. 189, 
declares that, ‘‘in all cases where property or effects shall be 
attached, the defendant may file a plea in the nature of a plea 
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in abatement, without oath, putting in issue the truth of the 
facts alleged in the affidavit on which the attachment was sued 
out.” 

In the opinion of this court, the defendant, desiring to put 
the truth of the facts stated in the affidavit in issue, must do 
so still, by his plea in the nature of a plea in abatement, or 
by his answer, denying the facts stated in the affidavit alone. 
No principle is better settled than that a party, by pleading in 
bar, waives all dilatory pleas. The object of the plea or an- 
swer, denying the truth of the facts set forth in the affidavit, is 
not to determine the merits of the action, but to turn the plain- 
tiff out of court and compel him to begin anew. 

The answer of a defendant in a suit by attachment, contain- 
ing matters of defence to the action, as well as a denial of the 
truth of the facts stated in the affidavit, mnst be construed as 
an answer in bar, and thereby precludes the party from trying 
the issue tendered in abatement. 

The law commissioner, then, did right, in disregarding that 
part of the answer in which the facts in the affidavit were de- 
nied. The judgment, therefore, must be affirmed, the other 
judges concurring. 


Fereuson ef al., Appellants, vs. BELL’s ADMINISTRATOR, 
Respondent. 


1. Under sections 36 and 39 of article 3 of the act concerning administration 
(R. C. 1845,) a county or probate court has jurisdiction to order an execu- 
tor or administrator to execute a deed confirmatory of one executed by his 
testator or intestate during minority, upon proof that such testator or intes- 
tate, after arriving at full age, verbally ratified the same. 

2. Where an infant executed a deed, and after coming of age, expressed sat- 
isfaction with her bargain, received part of the consideration money, and 
spoke of her intention to make a confirmatory deed, but died suddenly with- 

out having done so, it was held, that this was a sufficient ratification. 
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Appeal from St. Louis Circuit Court. 


John D. Coalter, for appellants. The reason assigned by 
the Probate Court for refusing to make the order, is not a valid 
one. When any court is vested with power to do a particular 
thing, it has power to do all things necessary to carry out that 
jurisdiction. That the contract was not affirmed in writing, is 
the very reason why the jurisdiction of the court is invoked. It 
is well settled that the deed of an infant is not void, but only 

~voidable. It may be affirmed after arriving at full age by 
words or acts. Ward vy. Steamboat Little Red, 8 Mo. Rep. 
358. Youse v. Worcum, 12 ib. 563. 2 Kent’s Comm. 234. 
The act giving the Probate Court power to order an adminis- 
trator to make a deed, is a remedial one, intended to save a 
party the trouble, delay and expense of a proceeding in chan- 
cery to procure a title, and is to be construed liberally to carry 
out the beneficial purposes intended. 




























Ry.anp, Judge, delivered the opinion of the court. 





This was a proceeding begun in the St. Louis Probate Court 
by Wm. B. Ferguson and Samuel 8S. Watson, against James 
Miller, the administrator of Mary L. Bell, deceased, to obtain 
an order requiring said administrator to make to them a deed 
for certain real estate situate in the county of St. Louis. The 
proceeding is founded on the 86th section of the 8d article of 
the law on the subject of administration. R. C. 1845. This 
section provides that, ‘‘if any testator or intestate shall have 
entered into any contract in writing for the conveyance of any 
real estate, and shall not have executed the same in his life 
time, nor given power by will to execute the same, the other 
party, wishing a specific execution of such contract, may file 

\ 2 petition to the county court, setting forth the facts, and pray- 
ing that an order may be made that the executor or administra- 
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tor execute such contract specifically, by executing to him a 
deed for the same.” 

Section 39 of same article, provides that, if the court, after 
hearing the parties, believe that specific execution ought to be 
made, it shall make an order directing the executor or adminis- 
trator to execute the contract specifically, saving to infants, 
married women, &c., five years after their disabilities are re- 
moved, to file their bill to set aside such order for fraud or 
otherwise. 

The petition sets out that Miss Mary L. Bell, on the 20th 
March, 1851, for the consideration of $1,920, made a deed 
to the petitioners for certain real estate described in said deed 
and in said petition ; and on the same day, made a contract in 
writing with said parties, setting out that, whereas she was at 
that time under the age of twenty-one years, she bound her- 
self to make, when she should arrive of full age, which would 
occur on the 14th of August, 1850, another deed confirmatory 
of the one that day made. 

The petition further sets out that, after she arrived at full 
age, she ratified and confirmed the contract both by word and 
act ; expressed herself well pleased with it, and spoke of her 
intention to make the confirmatory deed, but delayed it from 
time to time, and on the 28th June, 1851, ten months and 
more after she was of full age, she died suddenly without hav- 
ing executed the confirmatory deed, according to her contract, 
and prays an order on the administrator to make the said deed. 

The answer of Miller, the administrator, admits the facts 
stated in the petition to be true; states that Mary L. Bell was 
his sister-in-law, being his wife’s sister ; that she lived in his 
house for several years before and up to the time of her death ; 
that he knew the circumstances attending the sale and agree- 
ment spoken of in the petition ; that he knew that the intestate 
was well pleased with her sale to Ferguson and Watson, and 
after she became of age, received a part of the purchase money 
and expressed her intention of making the confirmatory deed, 
but died suddenly without having done so. 
23—vVOL. XVII. 
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The testimony of William C. Woodson and Robert G. Lake- 
nan corroborates the petition, and proves the facts stated therein 
to be true. The former, Woodson, who is a half brother of 
the intestate, proves that, after she became of full age, she 
spoke of the contract with Ferguson and Watson, expressed 
herself well pleased with it, and received part of the purchase 
money, and spoke of her intention to carry it out, but died 
suddenly without having made the deed, as far as he knows. 

Lakenan, who was no relative, but a near neighbor, and well 
acquainted with the deceased, has heard her speak of the con- 
tract alluded to, and express herself well pleased with it. On 
one occasion, after becoming of full age, being at his house, 
and being urged to remain, she said she could not, and assign- 
ed as a reason that she had to go to town to execute a deed to 
Ferguson and Watson. Shortly afterwards she died without 
having made it, as far as he knows. 

On this testimony (there being no other) the court refused 
to grant the order to the administrator to make the deed, and 
assigned as a reason, that the contract was made while Miss 
Bell was a minor, and the law does not vest the court with ju- 
risdiction to take proof that said contract was affirmed after 
she became of age, unless the same had been affirmed in writ- 
ing. . 

1. From the statement here made, the question arises, as to 
the correctness of the judgment of the Circuit Court in refus- 
ing to reverse the judgment of the Probate Court, and thereby 
order the administrator to execute, specifically, the contract of 
his intestate by making a deed to the petitioners. The statute 
gives ample authority on this subject to the Probate Court. It 
does not limit the contracts of deceased persons, which may be 
specifically executed, to such as are made by adults only. The 
contract for the sale of real estate by an infant is as fully 
as any adult’s contract for the sale of real estate, within 
the terms of the statute; and the Probate Court having this 
power, by express enactment, has all the necessary authority to 
hear and try all objections and species of defence which could 
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be set up by the executors or administrators in a court of chan- 
cery, were a bill brought against them for a specific perform- 
ance of a contract in that court. Indeed this authority was 
given to the Probate Courts or County Courts, as the case may 
be, to be liberally used and exercised for the speedy execution 
of such contracts, without the delay and expense usually attend- 
ing a proceeding in chancery. There is nothing in the objec- 
tion that the contract for the deed to the real estate was made 
by Miss Bell, while she was a minor. She sold the real estate 
to the petitioners and made them a deed for it, and then exe- 
cuted another instrument in writing, by which she bound herself 
to make a confirmatory deed to the real estate thus sold and 
deeded, after she became of age. There was no necessity for 
any evidence of this confirmatory act, in writing. Any act of 
Miss Bell, showing her acquiescence in the sale and deed there- 
on by her after she became of age, would be sufficient—such 
as receiving a part of the consideration money for the land and 
expressing herself satisfied with the contract. 

2. The sales of real estate by infants are not void. The 
contracts of infants are now generally considered as voidable 
only—not void. And the privilege of avoiding such contracts 
is a personal privilege, conferred by law on the infant himself, 
and therefore, though the contract or deed of an infant be 
voidable, yet it is binding on a person of full age. The privi- 
lege of avoiding or disaffirming a contract or deed of an infant 
is now extended to the personal representatives of the infant, 
his executors or administrators, and to his privies in blood; 
but not to his assignees or privies in estate only. Bingham on 
Infancy and Coverture, chap. 3, p. 48. Bacon’s Abridg. 
‘¢Infancy,”? 6. 9 Mass. Rep. 62. 6 Ala. 544. 8 Met. 196. 

It is, therefore, a measure of caution which the petitioners 
use in this case, in seeking the aid of the County Court or 
Probate Court, in order to compel the administrator to make 
this confirmatory deed, offering proof of the ratification or con- 
firmation of the original contract, by Miss Bell, after she be- 
came of age, as the foundation for the order in that court. It 
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is the opinion of this court, then, that the Probate Court of St. 
Louis county had ample jurisdiction over the whole subject 
matter of the petition; and that the Probate Court erred in re- 
fusing to order the deed to be made by the administrator, upon 
the proof as preserved by the petitioners on this record; that 
the Circuit Court also erred in refusing to declare the law as 
set forth in the petitioner’s instructions, and in refusing to re- 
verse the judgment of the Probate Court. 

The judgment of the Circuit Court is, therefore, reversed, 
and this cause is remanded, to be further proceeded with in 
accordance with this opinion, the other judges concurring. 


WALDsTEIN, Appellant, vs. BREDELL & Batpwin, Respondents. 


1. Judgment reversed because the court instructed the jury that the plaintiff, 
who was suing for his services upon a quantum meruit, could not recover 
unless he proved a contract. 


Appeal from St. Louis Circuit Court. 


H. NM. Hart, for appellant. There was no allegation of 
@ special contract in the plaintiff’s petition. He proceeded 
upon an implied contract to pay him what his work was reason- 
ably worth. The instruction given was, therefore, erroneous. 

T. Polk, for respondent. The new code does not dispense 
with the rule that the proof must correspond with the plead- 
ings. The petition stated that the plaintiff rendered his servi- 
ces at the stipulated price of twelve dollars per week, but there 
was no such proof. 


RyLanD, Judge, delivered the opinion of the court. 


This was a petition for work and labor done by plaintiff for 
defendants, the particulars of all which, and the credits thereon, 
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will appear by an account filed with the petition, as follows : 
‘¢ John C. Bredell & Smith Baldwin, 
‘¢To Joseph Waldstein, Dr. 
‘61851, Feb’y 11th. To work and labor from the 
14th day of June, 1850, to the 28th day of 
January, 1851, 324 weeks, at $12 per 


week, - - - - - - $390 00 
‘Cr. By cash at various times, - : - 82 00 
‘* To balance due, - - . - $308 00” 


The defendants answered, denying that they owed him any 
thing ; and afterwards filed an additional answer, stating the 
times the plaintiff worked for them, from such a day for so 
‘many days, and then they paid, éotées quoties, running on 
through a considerable period—stating that they had paid him 
for all his work, and that a dollar per day for the time the 
plaintiff attended their glue manufactory, and a dollar per day 
for the time he attended to their cotton factory, was as much as 
plaintiff’s work was reasonably worth. 

I shall not notice the evidence, for the judgment below must 
be reversed on account of the instruction given by the court to 
the jury, which is as follows : 

‘¢In this case, the plaintiff charges for his services, as ren- 
dered at the stipulated price of $12 per week ; it is, there- 
fore, incumbent on him to prove to the satisfaction of the jury 
that his services were rendered under a contract for $12 per 
week.” 

This instruction was manifestly erroneous. There was noth- 
ing like a special contract alleged in the plaintiff’s petition, nor 
in the defendants’ answer. The account which the plaintiff 
drew off and annexed to his petition, mentions the time of 
commencement of the work and labor, and the end of the same, 
and puts the price at $12 per week ; no pretence that there was 
@ special agreement to pay him that stipulated sum. 
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For this error the judgment must be reversed and the cause 
remanded ; and the other judges concurring herein, the same is 
reversed and this cause remanded for further proceedings. 


CotuarD, Plaintiff in Error, vs. Eppy, Defendant in Error. 


1. Where a boat lying at the St. Louis levee, having no person on board, was 
broken loose from her moorings in broad day light by a gorge of ice, and 
drifted down the river fifty or sixty yards, when she was caught and secur- 
ed by the plaintiff, it was held, that he was not entitled to salvage under 
the act on that subject, (R. C. 1845.) 


Error to St. Louis Court of Common Pleas. 


H. M. Hart, for plaintiff in error. 
Todd & Krum, for defendant in error. 


RyLAND, Judge, delivered the opinion of the court. 


This was an action of debt for $600 for salvage. It ap- 
pears that on the Ist of January, 1852, the ice in the Missis- 
sippi river breaking loose above the port of St. Louis, floated 
down with such force and power as to break from the moorings 
several barges and steamboats at the wharf—sinking the steam- | 
er Jewess and some barges, and causing the steamers Minne- 
sota and Kingston to part their cables. When the Kingston 
parted her cable, there was no person on board. The plain- 
tiff caught hold of the broken hawser, called for help, and by 
the aid of others fastened the hawser to a ringbolt on the levee; 
he then got aboard, and with the assistance of others secured 
and fastened the Kingston, so that it was delivered up to the 
master or agent. The boat had floated down from where the 
cable was parted, about fifty or sixty yards, before the plain- 
tiff succeeded in fastening it to the shore. That the ice was 
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jammed all around the Kingston ; that before the plaintiff fas- 
tened the boat, the Minnesota had, in passing down, crushed in 
the blacksmith shop of the Kingston. The boat was supposed 
to be worth from $2,500 to $3,000, and was the property of 
the defendant, Eddy. The plaintiff made oath before a justice 
of the peace, as required by the statute in case of salvage— 
afterwards sued the defendant for $600. The court below de- 
cided, that the facts did not constitute salvage under our act of 
the legislature, and that the plaintiff could not recover. Judg- 
ment was rendered for the defendant, and the plaintiff brings 
the case here by writ of error. 

1. The first section of the statute concerning salvage, R. C. 
of 1845, p. 984, is in these words: ¢‘ When any boat, vessel, 
raft, or other property shall be lost or wrecked, and in a per- 
ishable condition, upon any river, any person may take up and 
secure the same at or near the place where found.” 

Sec. 2. ‘¢ When any person shall set up claim to such prop- 
erty, and shall prove his title to the same by competent testimo- 
ny before any justice of the peace of the proper county, such 
taker up shall restore the same to such owner, if he pays such 
taker up a premium for salvage at the rate of twenty per cen- 
tum upon the value of all such property.” 

The third section gives the right to sue in debt or in an ac- 
tion on the case for the salvage. 

The fourth section requires the taker up to make oath ‘‘ that 
the property was wrecked or lost without the consent of the 
owner, as he believes, and was in a perishable condition.” 

Was the steamer Kingston subject to salvage under the cir- 
cumstances of this case? Could the boat be considered as lost 
or wrecked and in a perishable condition, at the time the plain- 
tiff caught hold of the hawser up to the time it was secured to 
the shore ? 

The counsel for the defendant contends that the word ‘‘lost?? 
has its correlative in this statute in the word ‘‘ found,” and 
property must be in the condition to be ‘‘ found,” before it can 
be the subject of salvage under this statute. There is a differ- 
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ence in the words ‘* lost”? and ‘‘ wrecked” in their marine 
signification, and this is well taken by the defendant’s counsel. 
A vessel ‘‘lost’’ is one that is totally gone from its owners 
against their will, so that they know nothing concerning it, 
either whether still existing or not. Or one which they do 
know is to them no longer within their use or control, either 
from capture by an enemy or pirates, or by a known founder- 
ing, or by a sinking by a known storm or collision; or by a 
total destruction by shipwreck. But a vessel is wrecked by 
being stranded or going upon .the shore, snags or rocks ; 
the consequence may be a total loss or a partial loss or a tem- 
porary disability. A loss, then, is consistent with the fact 
of the vessel, raft or other property still being in existence, 
though its location be unknown to its owners, and therefore as 
to him is ‘ lost,”? and it may be found and become the subject 
of. salvage under our statute. So a wreck, to be within the 
statute, its condition must be such, as its owner is ignorant of, 
at the time the person claiming salvage saves it, otherwise it 
could not be said to be ‘‘ found.” 

Here a steamboat, in day light, in the port of the city of 
St. Louis, is by the floating ice parted from her moorings ; no 
person on board ; a man seizes the broken hawser, calls for aid, 
fastens the hawser to the levee, gets on board and before the 
steamer descends double its length, he secures and delivers it 
to the master or agent. The boat was in a dangerous situation, 
the ice thickly pressing around it, and its blacksmith shop broken 
in by another loose boat. Under all these circumstances, can 
this steamer be brought within the meaning of our salvage act ? 
It is the opinion of this court, that it cannot—that no such a 
case was in the contemplation of the legislature. 

The judgment of the court below being for the right party, 
is, by the concurrence of the other judges, affirmed. 
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Battey, Respondent, vs. SteamBoatT Concorpra, Appellant. 


1. Goods furnished to the master of a boat to supply the place of goods lost 
in the course of transportation, and thus enable the boat to fulfil a contract 
of affreightment, are not “ supplies” within the meaning of the act con- 
cerning boats and vessels, and do not constitute a lien upon the boat. 


Appeal from St. Louis Court of Common Pleas. 


M. L. Gray, for appellant. The demurrer should have 
been sustained for two reasons: 1. The complaint does not 
show that the whisky was furnished at any place within the 
state of Missouri. 2. The demand was not a lien. 6 Mo. 
Rep. 874. 12 ib. 261, 3871, 412. 10 ib. 583. 

ZT. B. Hudson, for respondent. The whisky was furnished 
to enable the boat to discharge a lien claim. This court has 
decided that money furnished to pay off lien claims constitutes 
a lien, and will be taken as supplies furnished the boat. If 
money is thus considered, it is not seen why property fur- 
nished for the same purpose should not be. 


RyLanD, Judge, delivered the opinion of the court. 


This was a proceeding under the statute of this state, 
against the boat for furnishing supplies, stores, &c., commenc- 
ed in the St. Louis Court of Common Pleas. The facts stated 
in the petition are, that the plaintiff furnished the boat with 
one hundred and six gallons of Irish whisky, in order to ena- 
ble the boat to fulfill her contract of affreightment with some 
one, for whom she was carrying a puncheon of Irish whisky ; 
that the puncheon of whisky was destroyed by the boat, and 
being unable to deliver it, at the request of the master of the 
boat, the plaintiff furnished the one hundred and six gallons 
of Irish whisky, worth two dollars per gallon, to enable the 
boat to fulfill her bill of lading, and thereby prevent being sued 
for the same. The defendant demurred to this petition; the 
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Court of Common Pleas overruled the demurrer, and after- 
wards rendered judgment for the plaintiff. The defendant 
brings the case here by appeal. The question before us is, 
was this whisky furnished for supplies or stores for the boat ? 

1. Under our statute concerning boats and vessels, every 
boat or vessel used in navigating the waters of this state, shall 
be liable and subject to a lien for all debts contracted by the 
master, owner, agent or consignee of such boat or vessel, on 
account of stores or supplies furnished for the use thereof, 
&c., and for all demands or damages accruing from the non- 
performance or mal-performance of. any contract of affreight- 
ment, or of any contract touching the transportation of persons 
or property, &e. 

Can it be said that whisky, furnished the master of a boat, 
to enable him to fulfill his bill of lading, will properly come 
within the meaning of the phrase, ‘‘ stores or supplies furnish- 
ed for the use of the boat??? If so, then any commodity thus 
furnished will be supplies or stores. A ton of iron, furnished 
to fill up a bill of lading, will be stores or supplies. A box of 
dry goods also. Suppose the loss of the puncheon of Irish 
whisky by the boat in this case had been estimated at two hun- 
dred and twelve dollars, and the master of the boat had bor- 
rowed that amount to pay the consignee, thereby preventing a 
suit against the boat, would it be contended that such lending 
of money would be furnishing supplies or stores for the boat, 
and that it would constitute a lien against the boat, and might 
be sued for as such? The courts have stretched this statute 
wide enough already. We are not inclined to extend the con- 
struction. 

In Bryan & Miltenberger v. Steamboat Pride of the - 
West, 12 Mo. Rep. 871, the court held, that no lien attaches 
against the boat for money borrowed by the master to pay the 
debts of the boat. In that case, it was said that money loaned 
to purchase stores and supplies for the boat, would, under a 
liberal construction of the statute, be considered a lien. But it 
is not pretended that money lent to pay the debts and liabilities 
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of the boat, would be a lien. Such money lent is not furnish- 
ing stores or supplies ; nor is it giving the means of obtaining 
such; it is the payment of the debts of the boat simply, and 
as such, is not provided for in the statute. 

The judgment of the court below must be reversed. The 
other judges concurring, it is reversed and remanded. 


Suae, Respondent, vs. BLow, Appellant. 


1. A master will only be excused for discharging his servant. before the expi- 
ration of the contract term of service, by his failure or incompetency to 
render the services which he contracted to render, or some misconduct. If 
he discharges him for want of competent skill, he will still be liable for the 
benefit he has received. 

2. If the master, when sued upon the contract, relies on the defence that he 
was induced to make it by the fraud of the plaintiff, he should so state in his 
answer ; if he discharged him for improper conduct, he should state what 
the impropriety was ; if for a failure to do the work contracted to be done, 
he should state in what particular, and the work which he failed to do must 
appear to be such as is required by the contract. 


Appeal from St. Louis Court of Common Pleas. 


B. A. Hill, for appellant. 
Isaac T. Wise, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


In this case, judgment was rendered for Sugg, the plaintiff, 
against Blow, upon the petition and answer. The action was 
to recover the value of three months service, at the rate of 
$1000 per year, upon the following writing : 

“EK. C. Suae: 

‘¢ Sir: I will accept your proposal to render your servi- 
ces to me for three months to conduct manufacturing varnishes, 
and to do any work about my factory that you find that you 
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can do to my advantage, at the rate of one thousand dollars per 
annum. The three months to commence the 15th day of Au- 
gust and terminate the 15th November, and with this under- 
standing, that if both parties are satisfied, and I find you can 
make such articles as you undertake, of a quality and price to 
afford me a good profit, then the salary to continue for one or 
two years. HENRY T. BLOW.” 

The petition alleges that the plaintiff accepted the proposal 
made by the writing, and that he entered into the defendant’s 
service and continued therein until the defendant discharged 
him. 

The defendant, in his answer, first denies making the writ- 
ing ‘‘in manner and form” as set out in the petition, and af- 
terwards admits that he made one just like it, with the excep- 
tion of one word, which would not affect the obligation of it. 
He next denies that the defendant entered upon and discharged 
the duties and services required by the agreement of defend- 
ant and the proposal of the plaintiff. He admits that he 
discharged the plaintiff from his service for good cause. The 
cause is stated to this effect: that before making the writing 
upon which this action is brought, the plaintiff made represen- 
tations of his capacity to make varnishes ata less cost than 
usual, and that he was well acquainted with the secret of man- 
ufacturing varnishes; that the apparatus necessary to make 
sufficient varnishes to supply the St. Louis market, would not 
cost the defendant more than one hundred dollars ; that the 
plaintiff failed to manufacture varnishes at less than their usual 
cost, or of a better quality than usual ; that the plaintiff pos- 
sessed no secret not usually known to such manufacturers, 
and was not skilled in such manufacture; that the apparatus 

_cost more than one hundred dollars, and plaintiff was negligent 
and extravagant in the erection of the works and apparatus; 
that the plaintiff neglected and failed to perform the work that 
he found to be necessary about the said business of the defend- 

- antin his factory, and that the defendant was compelled to 

discharge plaintiff. 
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1. It is evident that the parties were about to try an experi- 
ment in a new business, and that the defendant was willing to 
employ the plaintiff in conducting the experiment. It is not 
pretended that there was any fraud practiced by the plaintiff on 
the defendant, but that he had an opinion of his own qualifica- 
tions which was rather exalted. There is no charge of any 
actual fault in the plaintiff in regard to the services rendered, 
except that he was negligent and extravagant ‘‘ in erecting the 
works and apparatus,” and ‘that he failed to perform the 
work that he found to be necessary about the said business of 
the defendant in his factory.”? Now neither the writing nor 
the representations which the plaintiff is charged with making, 
made it his duty ‘‘ to erect the works and apparatus,” and his 
failure to do work about the factory is charged as a failure to 
do the work that ‘‘he found necessary ;”? whereas, the work to 
be done, according to the writing, is, such work about the fac- 
tory as the plaintiff might find ‘‘ he could do to the defend- 
ant’s advantage.” But the whole case is settled by the 
agreement signed by the defendant. He states in that what 
work the plaintiff was to perform, and for which he, the de- 
fendant, was to pay. If the defendant is to be excused for 
discharging the plaintiff, it must be because of some failure or 
incompetency to render the service, or for some misconduct. 

2. If he proposes to discharge himself from the contract, 
on the ground that he was induced to make it by the fraud of 
plaintiff, he must so state. If he has discharged the plaintiff 
from his service for want of competent skill in the business 
he was to superintend, he will still be liable to make compensa- 
tion for the benefit he has received. If he has discharged him 
for improper conduct in the relation existing between them, he 
must state the impropriety of which he was guilty. If he has 
discharged him for a failure to do the work contracted to be 
done, he must show in what particular he failed to do any part 
of the work specified in the contract. It must appear to be 
work required by the contract. 
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The judgment below being for a compensation for the time 
the plaintiff was engaged in the defendant’s service, and not 
for the whole time specified in the contract, will be affirmed. 





Coons; Respondent, vs. WHEELER & Buuiock, Appellants. 
Appeal from St. Louis Court of Common Pleas. 


A. H. Buckner, for appellants. 
Todd & Krum, for respondent. 


GAMBLE, Judge. In this case, there was a submission to 
the court, and a general verdict found for plaintiffs. The case 
is not saved according to the requirement of the code of prac- 
tice, and the judgment will be affirmed. 





McDerwortt, Plaintiff in Error, vs. Doyen, Defendant in 
Error. 


1. Under the act of 1835, the action of detinue, after the death of the defend- 
ant, did not survive against his administrator. 


Error to St. Louts Circuit Court. 


This was a suit against the security in a detinue bond. The 
declaration stated the following cause of action: In 1844, the 
plaintiff, McDermott, filed in the St. Louis Circuit Court a 
declaration in detinue against Samuel A. Childs, for the recov- 
ery of a slave, upon which a writ of capdas in detinue issued, 
according to the provisions of the act of 1835, concerning de- 
tinue. Childs gave bond with the present defendant as security, 
conditioned according to the requirements of the act. After- 
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wards, and after plea filed by the defendant Childs, he died, 
and, upon suggestion made to the court of his death, John F. 
Darby, his administrator, was substituted as defendant in the 
action. Afterwards, judgment was rendered in favor of the 
plaintiff, that he recover of Darby the slave or the value 
thereof, as assessed by the jury, and also damages for deten- 
tion and costs and charges. 

The declaration alleged, as & breach of the bond, that the 
slave had not been restored or delivered to the plaintiff, either 
by Childs, in his life time, or by his administrator since his 
death, or by the present defendant, the security in the bond, 
nor the value thereof, or the damages, or the costs, or either 
of them paid by the one or the other. The Circuit Court sus- 
tained a general demurrer to the declaration, and the case is 
brought here by writ of error. 

Goode and Clover, for plaintiff in error. 1. At common 
law the action of detinue does not abate on the death of the de- 
fendant, but survives against his personal representatives. 2. 
If it should be held that it does abate at common law, yet it 
survives under our statute. 3. Under our statute, the securi- 
ty for a defendant in an action of detinue is not released from 
his obligation by the death of the principal before judgment ren- 
dered against him. 

Geyer & Dayton, for defendant in error. 1. The detinue 
suit of McDermott v. Childs was abated by the death of 
Childs. The third section of article four of the act to regulate 
practice at law (R. C. 1835) did not prevent the suit abating, 
unless it could be originally prosecuted against the administra- 
tor. The action of detinue cannot be maintained against an 
executor or administrator, who never had possession of the 
property, upon the possession of the testator or intestate in his 
life time. 1 Chitty’s Plead. 78, 109, 137. Jones v. Littles 
field, 3 Yerg. 1383. Caldwell v. Ford, Riley’s Rep. (S. C0.) 
277. Brewer vy. Strong’s Executors, 1Q Ala. 961. The 
24th section of article 2 of the administration act (R. C. 
1835) does not change the principle laid down in the above 
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cases. This gives an action against an executor or administra- 
tor for wrongs done by the testator or intestate in his life time 
to the property or rights of another, but it does not by any 
means necessarily give the same form of action that would 
have been proper against such testator or intestate. 2. Even 
if the detinue suit was not abated, the declaration is bad, be- 
cause it shows no proceedings against the administrator or es- 
tate of Childs to get the negro, or its value, or damages for 
its detention. 38. The death of Childs, during the pendency 
of the detinue suit, in effect discharges the bail. Act to regu- 
late practice at law (R. C. 1835) art. 2, secs. 11, 12, 13. 
These provisions were applicable to bail in detinue cases. Sec- 
tions 4 and 5 of detinue act (R. C. 1835.) If so, the death 
of Childs practically discharges the bail, for nothing could 
thereafter be done to fix the liability of the bail; no execution 
could be gotten against the body or the property of Childs, and 
no judgment even against him. If, however, these provisions 
of the practice act of 1885 were abrogated either by the act of 
1843, to abolish imprisonment for debt, or by the code of 1845, 
which took effect during the pendency of the detinue suit, and 
before the death of Childs, then we are to look to the common 
law and British statutes to ascertain the rights and remedies in 
respect to bail in detinue cases, so far as our own statutes do 
not establish and regulate them. 2 Comyn’s Dig. p. 1, e¢ seg. 
From (R. 4) p. 62, and (R. 5) p. 63, it will appear that a 
judgment cannot be had against bail until a capias ad satis- 
Jfaciendum shall have been issued against the principal, which, 
of course, cannot be done where the principal is dead. 


RYLAND, Judge, delivered the opinion of the court. 


The main question in this case involves the right of the - 


plaintiff in the original suit to prosecute the same, after the 
death of the original defendant, against his administrator. 

It will be seen, that the action was detinue, brought by Mc- 
Dermott against Samuel A. Childs, for the recovery of a negro 
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man, named Bob. During the pendency of this suit, Childs 
departed this life, and John F. Darby, public administrator of 
St. Louis county, took charge of his estate as administrator, 
and the action was revived in his name, and carried on against 
him as administrator of Childs. Does the action of detinue 
survive against an administrator? If not, then the demurrer 
to this present suit was properly sustained by the court below. 

The original action of detinue was commenced in July, 
1844, and the statute concerning practice at law, Rev. Code, 
1835, was then in force. The third section of article five of 
that act is as follows : ‘‘ When there is but one defendant in 
an action, and he shall die before final judgment, such action 
shall not be thereby abated, if it might be originally prosecu- 
ted against the heirs, devisees, executors or administrators of 
such defendant ; but such of them as might be originally pros- 
ecuted for the same cause of action shall, on the application 
of the plaintiff, be made defendants in such suit, by an order of 
the court substituting them as defendants therein.”? Now if 
the action of detinue could, as such, be carried on against an 
administrator in the first place for property found in the pos- 
session of his intestate, then it can be revived against him ; 
but I apprehend that such an action is never brought against 
an administrator ; for if he, as such, should have the goods in 
his possession, his keeping them and refusing to deliver them 
up makes him personally liable—not as an administrator, but 
as an individual. He is not sued for an act of his intestate, 
but of his own. 

It will not be necessary ‘to notice the long array of authorities 
on this subject, nor the learning in the books showing that the 
action of detinue is sometimes considered in some cases as one 
ex contractu, and in other cases as one ex delicto. 

In the case of Jones v. Littlefield, 3 Yerger, 133, the court, 
after making much examination into the law upon this sub- 
ject, reviewing the cases and commenting thereon, proceeds 
thus : ‘‘ Here the administrators are sued in an action of deti- 
nue, depending against them by the process of scire facias, 
24—vOL. XVII. 
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and prayed to be enforced against them by the motion to re- 
vive, and make them parties as administrators. But the books 
say not, for this is their own act, in detaining the negroes af- 
ter the death of their intestate, Robertson; nor need they be 
named as administrators, for they shall not answer in damages 
for their intestate’s detaining. In other words, a suit in deti- 
nue cannot be supported against administrators, as such, upon 
the detainer of their intestate, or upon their own detainer ; not 
in the former case, for it is a wrong or tort of their intestate, 
for which the assets are not liable, nor they responsible, as ad- 
ministrators, holding them and entrusted with their appropria- 
tion and distribution ; nor in the latter case, for the detainer is 
their own act, for which they are answerable in their own pri- 
vate capacity. The conclusion is, that this action of detinue 
for the specific negroes, brought against the intestate, Benja- 
min F. Robertson, cannot be revived against his administra- 
tors as such.” 

If the plaintiff wishes the specific property, he must bring 
his action of detinue against the person in whose possession it 
may be found, whether administrator or not. 

Our statute concerning administration, article 2, section 24, 
Digest 1835, provides that, ‘‘for wrongs done to the prop- 
erty, rights or interest of another, for which an action might 
be maintained against the wrong doer, such action may be 
brought by the person injured, or after his death by his execu- 
tor or administrator against such wrong doer, and after his 
death, against his executors or administrators, in the same man- 
ner, and with the like effect, in all respects, as actions founded 
on contract.” 

This statute changes materially the common law. ‘The old 
tule of actio personalis moritur cum persona, is no longer 
of binding force in its full extent. We see, ‘‘ for wrongs to 
property, rights and interest,”’ personal actions do not give way 
to the death of the person. 

Then the detaining and loss to the plaintiff of the negro man 
in this case, was a wrong for which he had a remedy against 
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the estate of the wrong doer. But.this remedy against his ad- 
ministrators may not be detinue. If the negro man is in-the 
possession of the administrator, he may be liable in his indi- 
vidual capacity, if he refuses on demand to give him up; or 
the plaintiff may waive the tort, and proceed against the estate 
for the value of the negro. All that this court says is, that 
the present action cannot be revived against an administrator. 
Many other points were discussed and pressed in the written 
arguments of the counsel on both sides, but it will not be neces- 
sary to notice any besides the one here decided, as that must 
determine this action. The judgment of the court below is, 
with the concurrence of the other judges, affirmed. 





Youne ef al., Plaintiffs in Error, v. Croventon ef al., De- 
fendants in Error. 


1. Under the new code, one defendant is not a competent witness for his 
co-defendant. 


Error to St. Louis Circuit Court. 


This was an action to recover possession of twenty feet of 
ground in the town of Lagrange, begun against Robt. Crough- 
ton, April 25, 1851. The plaintiffs claimed title under a deed 
of trust executed by said Croughton to Charles Gregory, as 
trustee, dated July 19; 1849, and recprded September 24, 
1849. ‘They became the purchasers at the sale under the deed 
of trust, and received a conveyance from the trustee, which was 
duly acknowledged and recorded. 

Thomas C. Reveley, claiming to be the landlord of Crough- 
ton, on his motion, was made a party defendant. The defend- 
ants set up in their answer that, on the 16th of October, 1848, 
Croughton executed a deed to said Reveley and one Mitchell, 
by which he attempted and designed to mortgage, among other 
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property, the lot in controversy ; but that by mistake, it was 
described in the deed as the south part of lot 76 in Lagrange, 
instead of 96, as it should have been; that Reveley had paid 
the debt against which the mortgage was given as an indemni- 
ty. The defendants also set up a sheriff’s deed to Thomas L. 
Anderson, dated May 24, 1850, and a deed from Anderson to 
Reveley, dated February 26, 1851. The sale at which Ander- 
son became the purchaser took place on the 19th of October, 
1848, under certain executions against Croughton, from the 
Marion Circuit Court. The answer charged that Gregory had 
notice of the mortgage, but did not charge the plaintiffs with 
notice of either the mortgage, or of the sheriff’s deed to An- 
derson. 

At the trial, the mistake in the mortgage was proved by 
Robert Croughton, one of the defendants, to whose competen- 
cy as a witness, the plaintiffs objected. They also objected to 
his testimony. 

The plaintiffs asked the following instructions, which the 
court refused to give : 

1. If it appear from the evidence in this cause, that the deed 
read in evidence, purporting to be the deed of Croughton to 
Gregory, is the genuine deed of Croughton, and that the deed 
read from Gregory to the plaintiffs is the genuine deed of Gre- 
gory for the property in controversy, the plaintiffs are entitled 
to a verdict for the said property, unless it shall appear from 
the evidence that the plaintiffs, at the time of their said pur- 
chase, either had actual notice themselves, or that Gregory had 
notice, at the time of the execution of the deed of trust, of the 
existence of the said sheriff’s deed to Anderson, or unless it 
shall appear that the plaintiffs, at the time of their said pur- 
chase, either had notice themselves or had notice that Gregory 
had notice that said deed of mortgage existed, and of the 
mistake therein. 

2. That, unless it appear from the evidence that the plain- 
tiffs, at the time of their purchase of the property in question, 
either had notice of the fact of the sale of the property in ques- 
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tion on execution to T. L. Anderson, before the conveyance of 
the same to Gregory by Croughton, or had notice that Grego- 
ry had received such notice, the said conveyance to Anderson 
will not affect the title of the plaintiffs. 

The plaintiffs then suffered a nonsuit, and, after an unsuc- 
cessful motion to set the same aside, bring the case to this 
court by writ of error. 

J. D. S. Dryden, for plaintiffs in error. 1. The mort- 
gage, if there was a mistake in it, could only be reformed on a 
direct application, and not in a collateral proceeding. Fitz- 
hugh v. Runyon, 8 J. R. 375. Wesley v. Finney, 3 
Randolph’s Rep. 361. 2 Blackf. Rep. 426. Pattison v. 
Hall, 9 Cowen, 747. 2. Croughton was an incompetent wit- 
ness. A party may, under the new practice, call his adversa- 
ry as a witness, but the rule does not allow a defendant to call 
his co-defendant. 38. Thecourt erred in refusing the instruc- 
tions asked by plaintiffs. 

Green, Glover §& Campbell, for defendants in error. 1. 
It is not material whether the proceeding is directly to correct 
the mistake or whether it is set up by way of defence. Lez- 
tensdorfer v. Delphy, 15 Mo. Rep. 161. The new code 
permits both legal and equitable defences. 2. Croughton was 
a competent witness. If this were a bill in chancery under 
our former system of practice, he would clearly be competent. 
The present system only dispensed with forms, and was not 
designed to interfere with the substantive rights of parties liti- 
gant. It has been decided that a mere formal party, standing 
indifferent to the real parties in interest, may be examined as a 
witness. Block v. Chase, 15 Mo. Rep. 


RYLAND, Judge, delivered the opinion of the court. 
1. We deem it necessary in this case, to notice one point 


only ; that is, the competency of Croughton as a witness for 
his co-defendant, when offered by that defendant. There is 
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nothing else in the record requiring our interference. It is 
a well settled rule of evidence, that one defendant cannot 
be permitted to testify for his co-defendant touching the 
matters in controversy. He cannot be called to the witness 
stand by his co-defendant, nor will he be permitted to testify 
on his own motion voluntarily. This point was so ruled by 
this court, in the criminal case of Statev. Ward, 15 Mo. Rep. 
Had the plaintiffs called on the defendant to testify, then he 
would, under the new code, have been a competent witness. 
‘¢ A party to an action may be examined as a witness, at the 
instance of the adverse party, or of any one of several ad- 
verse parties, and for that purpose may be subpcenaed or other- 
wise compelled to attend and testify,” &. See New Code of 
Practice, art. 24, §11. But there is nothing in this code au- 
thorizing the party to become a witness for himself, or for a 
co-defendant or co-plaintiff, at his own suggestion. 

The rule in cases where you wish to use the evidence of a 
co-defendant is, to proceed with the trial, and if there be no 
evidence against the defendant, move the court to direct the 
jury to pass on the case, so far as regards the defendant in- 
tended to be used as a witness ; after verdict in his favor, he 
may be a witness. j 

The court erred in this case, in permitting Croughton to give 
evidence for his co-defendant, and for this error the judgment 
below must be reversed and the cause remanded, the other 
judges concurring. 


Winston, Plaintiff in Error, vs. Wates, Defendant in Error. 


1. In an action by A. against B. for money advanced at the instance of C. on 
a contract made by C., in his own name, on behalf of B., with D., for the 
purchase of a boat, tt was held that, under the system of practice which 
prevailed prior to the adoption of the new code, C. was not a competent 
witness for A. 
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Error to St. Louis Court of Common Pleas. 


The facts are sufficiently developed in the opinion of the 
court. 

Todd & Krum, for plaintiff in error. 

Knox & Kellogg, for defendant in error. 


GAMBLE, Judge, delivered the opinion of the court. 


1. This case presents the single question of the competency 
of a witness named Fine, whose deposition was offered by the 
plaintiff, Winston. When it was offered, the defendant ob- 
jected to it on the ground that Fine was an interested witness, 
and to prove his interest, a deposition of one Beckwith was 
read to the court. The deposition of Fine was excluded and 
the plaintiff took a nonsuit with leave, &c. The court having 
refused to set the nonsuit aside, the case is brought here by 
writ of error. 

The question turns on the deposition of Beckwith. He tes- 
tifies that he was indebted to the defendant, Wales, for money, 
which he had received as the guardian of Wales’ wife, and he 
was also the owner of a steamboat; that having no ready 
means of paying Wales, he offered to sell him the boat for 
$4,500, which Wales declined unless he could find a purchaser 
for her, as he did not want the boat: the witness, who resided 
at Louisville, understood there was some kind of agreement 
between Fine and Wales in respect to the purchase of the boat ; 
that Fine came on to Louisville, where the boat was, bringing 
with him a letter from Wales, relative to the business, and 
having examined her, agreed to purchase her for $4,500, if 
witness would make certain repairs upon her, to which witness 
assented ; that a written agreement was signed by Fine and 
witness, in which Wales’ name is mentioned as a party, but the 
instrument is not executed by him: this agreement states the 
consideration of $500 in hand paid, $1000 to be paid at St. 
Louis in ten days, and $3000 to be allowed in liquidation of a 
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debt which the witness owed to Wales. Beckwith agreed to 
have the boat repaired under the direction of Fine, at Port- 
land, and that after the repair, she was to be brought back to 
Louisville, at Fine’s risk and expense, and on the arrival of 
Wales and a compliance with the terms, Beckwith agreed to 
make a bill of sale for the boat as Fine and Wales might de- 
signate. The $500 paid on this agreement, was paid by the 
plaintiff, Winston, who came to Louisville with Fine, and who, 
witness understood, was to be interested in the purchase of the 
boat ; that when Wales came to Louisville, the terms of the 
sale were assented to by him, and witness made the bill of sale 
to him, and he gave witness a bill for $1000 upon Fine, which 
was accepted by Fine, and the remaining $3000 was credited 
to witness by Wales : it was agreed between Wales and Fine 
that Fine should receive the boat at Louisville and take her 
around to St. Louis, and have the profits and bear the losses of 
the voyage, and that on the arrival of the boat at St. Louis, 
and the payment by Fine of certain money, and the giving 
certain notes, with security, Wales was to make a clear bill of 
sale to Fine. The money paid to the witness by the plaintiff, 
never went into any account between witness and Wales, but 
was expended in the repair of the boat. The bill drawn by 
Wales and accepted by Fine, was dishonored, and was after- 
wards settled between witness and Wales. Witness afterwards 
understood from Wales that, in consequence of the failure of 
Fine to comply with the terms, the contract was broken up, ard 
that he had taken the boat and run her on his own account. 
The $500 paid by Winston was paid in furtherance of the 
agreement made by witness with Fine for the sale of the boat. 

The bill of particulars of the plaintiffs demand has, as its 
first item, $500, for cash paid to Wales on account of agree- 
ment as to steamboat Clermont, which item is of the same date 
with the payment of that amount made to Beckwith. When we 
look into Fine’s deposition, he testifies about this sum of money. 
Now as to this item, it appears to have been a payment made 
on a contract between Fine and Beckwith, with which Winston 
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had no connexion, except as he might have had an agreement 
or understanding with Fine ; the writing was between Fine and 
Beckwith, not recognizing Winston as having any interest, and 
so the agreement made between Wales and Fine, did not re- 
cognize Winston as concerned in the boat or in the agreement 
made by them. The money, then, advanced by Winston, was 
money advanced for Fine, and for which, or a portion of which, 
according to their agreement, Fine was responsible to Winston, 
and in the recovery of which from Wales, Fine had a direct 
interest. 

As this is an objection to a deposition, and as there are dif- 
ferent demands or items in the bill of particulars, the deposi- 
tion itself must be examined, for the purpose of determining 
whether the witness testifies to any items with which he has no 
connexion, and in supporting which, he has no interest. We 
do not examine the deposition to find what he testifies, but to 
what items he speaks. In looking at Fine’s deposition, we find 
that he testifies about a demand of the plaintiff for $95, paid 
by plaintiff at Louisville, for lumber and other articles, and 
for money advanced to pilots, &e. This advance was made by 
the plaintiff to complete the equipment and manning of the 
boat which Fine had purchased, and for this advance Fine was 
the person responsible to him, unless they had some agreement 
between themselves which prevented that responsibility. 

If Fine’s deposition is examined as to the substance of the 
testimony he gives, our opinion is equally decided, that he 
was an interested witness, and as this is an action of assump- 
sit, under the old mode of proceeding, prior to the passage of 
the code of practice, the deposition was properly excluded. 

The judgment is, with the concurrence of the other judges, 
affirmed. 
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WritraMson, Plaintiff in Error, vs. STEAMBOAT Missourt, 
Defendant in Error. 


1. Under our act concerning boats and vessels, (R. C. 1845,) where a com- 
plaint was filed before the expiration of the six months for which the lien 
continued, against a boat which was at the time beyond the jurisdiction of 
the court, and after the expiration of the six months the boat came within 
the county, and was seized under an alias warrant, it was held, that the 
lien was not saved. 


Error to St. Louis Court of Common Pleas. 


This was a suit instituted to enforce a lien against the 
steamboat Missouri for work and labor done, and materials 
furnished in the repair of said boat at St. Louis. The cause of 
action accrued in May, 1850, soon after which, the boat left 
St. Louis for New Orleans. On her return to St. Louis,’she 
struck an obstruction in the river, south of the boundary line 
of the state of Missouri, and in consequence of the injuries 
received, was abandoned to the underwriters. The original 
warrant against the boat was issued October 11, 1850, within 
six months after the cause of action accrued, and was returna- 
ble to the February term, 1851, of the St. Louis Court of 
Common Pleas. It was not served, for the reason that the 
boat was not within the jurisdiction of the court when it issued, 
nor at any time before the return day. The boat did not come 
within the jurisdiction of the court until February 27, 1851, 
on which day she was seized under an alias wafrant, and on the 
next day was bonded and released. 

Knox & Kellogg, for ylaintiff in error.’ The institution 
of suit within six months, and its continuation until the boat 
was seized, saved the lien. The statute of limitations is no 
bar to a demand on which suit is instituted before the expira- 
tion of the time limited, and continued until the service of pro- 
cess, although such service is not obtained until after the time 
limited has expired. Ontario Bank vy. Rathbun, 19 Wend. 
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291. Gardner v. Webber, 17 Pick. 407. Beekman v. 
Satterlee, 5 Cow. 519. Ham v. Dickinson, 4 Bibb, 276. 
8 Mason, 329. 

Thomas B. Hudson, for defendant in error. 


RyLanD, Judge, delivered the opinion of the court. 


1. From the facts in this case, one point only becomes ne- 
cessary for us to decide. That is, not whether an alias writ 
can be properly issued, and thereby continue the lien; but 
whether, at the time when the action was commenced, the court 
had jurisdiction of the case. The steamboat, at the commence- 
ment of the suit, was out of the jurisdiction of the court, and 
had been for months previously to the issuance of the warrant. 

A person claiming the benefit of a lien, under our boat law, 
may commence his suit under the act against the boat or ves- 
sel by name, by filing a complaint against such boat or vessel 
with the clerk of the Circuit Court of the county in which the 
boat or vessel may be found. In St. Louis county, the suit 
may be commenced in the Court of Common Pleas. 

In the opinion of this court, this requires the boat or vessel 
to be in the county, at the time the suitis commenced. ‘To ob- 
tain the benefit of the lien, the action must be commenced within 
six months after it accrues, and be commenced within the 
county where the boat is found at the time. The statute never 
contemplated conferring the power on a plaintiff to commence 
his suit in St. Louis county against a boat in New Orleans at 
the time, and to continue this action by alias and pluries war- 
rants for twelve or eighteen months, until the boat might be 
found within the county. It is a proceeding zn rem, and the 
court must have the boat within its jurisdiction when the pro- 
cess issues. 

The judgment of the Common Pleas is correct. It is, 
therefore, with the concurrence of the other judges, affirmed. 
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Watton, Plaintiff in Error, vs. Watton, Defendant in Error. 


1. Under the 16th article of the new code, there is a distinction between a 
referee and a commissioner. A referee is named by the consent of the par- 
ties. A commissioner can only be appointed, when the parties do not agree 
on a reference. 

2. A referee should proceed according to the act concerning arbitrations and 
references (R. C. 18453) he should find the facts upon which his judgment 
is based, and should report the testimony of witnesses taken before him. 
His report becomes the judgment of the court, and can only be reviewed in 
the manner prescribed in section 3 of article 15 of the code, concerning 
trials by the court. 

3. A commissioner, appointed under the 5th section of the 16th article of the 
new code, will proceed in the manner pointed out by the 4th article of the 
act concerning chancery practice, (R. C. 1845.) His proceedings, after 
being passed upon by the court below, will be reviewed in the supreme 
court on appeal or writ of error, the report being made a part of the record 
by a bill of exceptions. 

4. The new code does away with the old rule in respect to the weight of an 
answer in chancery. If an answer sets up new matter in defence, the bur- 
den of proof is on the defendant. 


Error to St. Louis Court of Common Pleas. 


E. Casselberry, for plaintiff in error. 
Todd & Krum, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


This was a petition filed by the plaintiff in error against the 
defendant in error, the object of which was to obtain the set- 
tlement of the concerns of a partnership business in keeping a 
livery stable. After an answer was filed, the cause was order- 
ed to be referred to Micajah Tarver, Esq., by the consent of 
‘parties ; and it was further ordered that he make a report of 
his proceedings without delay. The referee, in pursuance to 
this order, made a report, stating a balance in favor of the 
plaintiff ; the case was referred back to the referee, who again 
reported an increased sum for the plaintiff. These reports 
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contained a statement of facts and were accompanied by the 
evidence taken by the referee. Upon their coming in, excep- 
tions were taken by both parties to them. On a hearing of the 
exceptions, the court found a small balance for the plaintiff. 
A rehearing was afterwards granted, on motion of the plain- 
tiff, and a judgment for a small sum was entered for the de- 
fendant. ‘To reverse this judgment, this writ of error is pro- 
secuted. 

1. This is one of those cases, like many others arising un- 
der the code, in which the proceedings become so entangled, that 
the difficulty of getting at the .points of the controversy is 
much greater than any in applying the law arising upon the 
facts, when properly presented. The parties seem to have con- 
founded the trial by a referee under the provisions of the code, 
and a reference to a commissioner, who has the powers and pro- 
ceeds as a commissioner in chancery, according to the present 
chancery practice. The Sth section of the 16th article of the 
code provides, when a special or general commissioner may be 
appointed who shall have the powers and proceed as commis- 
sioners in chancery. The proceedings in the case now before 
the court were not under this section, as is apparent from the 
face of the record. Because this action would have been be- 
gun by a bill in equity under the ancient regime, we are not, 
therefore, warranted in presuming that, because a reference 
was made, it was intended that it should be to a commissioner, 
with the powers of a commissioner in chancery. In this cause, 
a referee is named and appointed, with the consent of the par- 
ties. A commissioner, who proceeds according to the rules of 
chancery practice, can, under the code, be only appointed when 
the parties do not agree on a reference. 

2. The referee was appointed under the second section of 
the article above referred to; and the third section of that ar- 
ticle enacts, that the report of the referees upon the whole 
issue, shall stand as the decision of the court, in the same 
manner as if the action had been tried by the court, and their 
decision upon the matters referred may be excepted to and re- 
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viewed in like manner. When a cause is referred under the 
second section of the 16th article of the code, the report of the 
referee becomes the judgment of the court, and it can only be 
reviewed in the manner provided in the third section of the ar- 
ticle respecting trials by the court. If, upon the coming in 
of the report, the court is dissatisfied with the finding of the 
facts, a new reference will be ordered, which, if not objected 
to, may be made to the same referee. In case of a reference, 
the referee should be directed to govern himself by the provi- 
sions in the act concerning arbitrations and references, which 
relate to the proceedings of referees. As the report of the 
referee is the substitute for the finding of the court, when the 
trial is had by it, the facts should be found as in a special ver- 
dict. A mere detail of the testimony of witnesses is no finding 
of facts within the meaning of the law. The referee, under 
the direction of the court, in pursuance to the act concerning 
arbitrations and references, will also report the testimony of 
the witnesses taken before him, to enable the parties to have 
. the benefit of a review of the facts contained in the report. 

3. When a commissioner is appointed under the 5th section 
of the 16th article of the code, he will not proceed in the man- 
ner above stated, but in pursuance to the provisions of the 4th 
article of the act concerning chancery practice, in the revised 
code of 1845. His proceedings, after being passed upon in 
the court below, will be reviewed in this court by appeal or 
writ of error, the report being made a part of the record by a 
bill of exceptions. 

The proceedings in this case seem to be a compound of these 
different modes of procedure, and create great embarrassment. 
While there was an order of reference. of the whole issue, the 
court had no authority to review the finding but in the manner 
pointed out by the code. If the order of reference could be 
disregarded, and the issue tried by the court, then the facts 
must all be found by the court, as in cases where the trial is 
regularly submitted to it. 

4, The error of the court in sanctioning the opinion of the 
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referee, that an answer setting up new matter in avoidance of 
the facts stated in a petition must be taken to be true, renders 
a reversal of the judgment necessary, in order that justice may 
be done between the parties. We are of the opinion that the 
old rule with respect to the weight of an answer in chancery is 
done away with by the new code. If the plaintiff affirms and the 
defendant denies, the burden of proof is on the plaintiff. If 
the defendant confesses, and avoids the plaintiff’s allegations 
by setting up new matter, the proof of the new matter is the 
province of the defendant. 

The other judges concurring, the judgment is reversed and 
the cause remanded. 


Srate or Missouri, Respondent, vs. Homes, Appellant. 


¢ 


1. A party taking the property of another under a fair color of right or title, 
is not guilty of larceny. 

2. It is not error for a court to refuse to give instructions which are mere com- 
mentaries on evidence. 


Appeal from St. Louis Criminal Court. 


The defendant was indicted for stealing hogs. The evidence 
for the state was, that defendant and another man (who was 
impleaded with him, but against whom a nol pros. was enter- 
ed) were found hauling five hogs away on a wagon, two of 
which were claimed by one Frederick Price; the others were 
supposed to belong to the defendant. Price’s hogs were 
marked, and had been running at large where defendant killed 
them. 

On the part of the defence, it was shown that the defendant 
had formerly lived in that neighborhood, and when he moved 
away, left twenty or thirty hogs running at large there, which 
had been bought by him of different persons, had different 
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marks, and were of different sizes ; that defendant was advised 
to kill his hogs, as some other people were supposed to have 
altered his marks on some of them, and would kill them if he 
did not ; that defendant went with four other men and several 
dogs to the place where the hogs were, and there killed them 
openly between nine o’clock, A. M., and four o’clock, Pp. M., 
near a public road and an inhabited house, keeping up much 
noise in setting the dogs on the hogs and shooting them. The 
defendant also proved a good character for honesty. 

The court refused the following instructions, asked by de- 
fendant : , 

1. If there be any fair claim of property or right to the 
hogs in the defendant, or if this fact be brought into doubt at 
all, the jury is bound to acquit. 

2. The time, place and manner of killing and taking pos- 
session of the hogs, together with the fact that the defendant 
had hogs in that vicinity, are facts which the jury should con- 
sider in making up their verdict. 

The jury found the defendant guilty, and he was sentenced 
to three years’ imprisonment in the penitentiary. A motion 
for a new trial was overruled, and the case comes to this court 
by appeal. 

F. Spies, for appellant. The first instruction asked by 
defendant and refused ought to have been given. It is appli- 
cable, and is in the very language of the books, as to the law 
governing such cases. Roscoe’s Crim. Ev. 591. The second 
instruction also should have been given. It properly directed 
the attention of the jury to the facts that should influence their 
verdict. Roscoe’s Crim. E. 590. 2 Stark. Ev. 443. Whar- 
ton’s Am. Crim. Law, 894, 397. The instructions given were 
illiberal, and did not supply the place of those asked by the 
defendant. All the circumstances given in evidence show that 
the defendant might well have acted under the honest but mis- 
taken belief that he was taking his own property, and the jury 
should have been told that this was not /arceny. 

J. R. Lackland, for the state. The first instruction asked 
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by defendant is erroneous. It is not the mere claim of prop- 
erty that prevents the taking from being larceny, but there must 
be title, or at least color of title to support the claim. The 
witnesses for the defendant say that he once had hogs in that 
Vicinity, but none pretend to say that the hogs which he killed 
belonged to him. The second instruction asked by defendant 
is a mere commentary on the facts, and not a declaration of 
the law arising on them ; and it assumes facts to be true, the 
truth of which is to be settled by the jury. 


Rytanp, Judge, delivered the opinion of the court. 


The attention of this court will be called to the instructions 
only, which the Criminal Court gave and refused to give on the 
trial in this case. 

The instructions refused appear in the above statement : those 
given are as follows: ‘‘If the jury believe from the evidence, 
that the defendant, in St. Louis county, and within three years 
next preceding the finding of this indictment, did steal, take 
and carry away any of the hogs charged as the property of 
Frederick Price, of any value whatever, and that he did so 
steal for the purpose of converting the same to his own use, 
they will find the defendant guilty of grand larceny.”” The 
other instructions given have reference to the doctrine of pos- 
session of stolen property—of the punishment for grand lar- 
ceny, and of doubt, &c. 

1. From the facts preserved on the record of this case, it is 
the opinion of this court, that the Criminal Court should have 
given the first instruction prayed by defendant, as set forth in 
the statement above. The instructions given by the court do 
not put the doctrine contended for by the defendant in that in- 
struction before the jury, and yet that is a well founded prin- 
ciple in criminal law. If the defendant takes the property in 
a fair color of claim or title, though he may be mistaken, yet 
there is wanting one essential ingredient to the felony, name- 
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ly, the felonious intent with which the property was taken; 
without this intent it is no larceny. 

2. The second instruction prayed for contains no law—it is 
merely asking the court to comment upon the facts in proof, 
or to direct the minds of the jurors to such facts. It is no 
error to fail to do this. In the instructions given to the jury, 
it would have been more in accordance with the law for the 
court to have defined the offence; to have told the jury what 
constituted larceny, instead of saying, if they believed that the 
defendant did steal, &c. 

The court erred in not giving the first instruction prayed for 
by the defendant, and for this its judgment must be reversed. 
The other judges concurring, the judgment is reversed and 
cause remanded. ’ 
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Carter, Plaintiff in Error, vs. FeLanp, Defendant in Error. 


A., being about to travel abroad for his health, left his slaves with his brother, 
B., in Tennessee, to keep until his return, with the agreement that if he 
never returned, B. should become the owner of the slaves; A. remained 
abroad many years without being heard from, when B. gave the slaves to 
his son-in-law, who brought them to Missouri, and afterwards sold them to 
the defendant, who had no notice of A.’s claim; afterwards, A. returned 
and brought this suit to recover the slaves. Held, 

1. The declarations of B., while in possession of the slaves, are not admissi- 
ble in evidence against A. 

2. In an action of trover, the measure of damages is the value of the thing 
converted, at the time of the conversion. Thus, A. was entitled to recover 
the value of a slave which died in the possession of the defendant after de- 
mand and refusal. 

3. The 5th section of the act concerning fraudulent conveyances, (R. C. 
1845,) which provides that a party remaining in possession of slaves five 
years under a pretended loan, shall be taken to be the owner as to his cred- 

itors and vendees, &c., does not apply to a loan, in another state, of slaves 

which the bailee afterwards brings into this state; at least not, unless the 
possession of the bailee, or those claiming under him, continues five years 
after the slaves are brought within this state. 
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4. The statute of limitations could not begin to run against A. until the 
possession of B., or those claiming unde, him, became adverse; which 
was not at least until B., by some act, assumed to himself the ownership 
of the slaves. 


Error to Buchanan Circuit Court. 


James B. Gardenhire, for plaintiff in error. 1. The de- 
clarations of James Carter were clearly inadmissible. There 
was no such privity between him and the plaintiff in error, as 
to render his declarations admissible. The plaintiff in error 
did not claim under James Carter, but James claimed under 
him. Before the declarations of a privy or agent are admis- 
sible, the privity or agency must be established by indepen- 
dent testimony. 2 Stark. 59. 5.Watts,392. 2. The record 
shows that demand was made and suit brought, four years 
after the negro woman was brought to this state. The stat- 
ute of fraudulent conveyances, if applicable at all to the 
case, could not operate until the slave was brought into 
this state. It is a law affecting the remedy only, and has 
no extra-territorial operation. It is like other statutes of lim- 
itation in this respect. Sérzthorst v. Graeme, 3 Wils. Rep. 
145. Williams vy. Jones, 13 East, 448, opinions of Lord 
Ellenborough & Bayley, J. Bank of Alexandria v. Dyer, 
14 Pet. 141. Field v. Dickenson, 3 Ark. Rep. 409. Wil- 
son v. Appleton, 1T Mass. 180. Byrne v. Crowninshield, 
17 Mass. 55. Bulger v. Roche, 11 Pick. 36. Dwight v. 
Clark, T Mass. Rep. 515. Ruggles v. Keeler, 3 J. R. 264. 
3. The facts of this case, as collected from James Carter’s 
declarations, show a hiring, and not a gratuitous loan. The 
statute concerning fraudulent conveyances, therefore, does not 
apply. 4. The fourth instruction asked by the plaintiff in 
error ought to have been given. The death of the child, after 
demand, was defendant’s loss. 

Vories, for defendant in error. 1. The third instruction 
asked by plaintiff did not correctly state the rule as to the 
measure of damages, and was properly refused. 2. The 
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fourth instruction was properly refused, because it assumed 
that all the main issues were to be decided in favor of the 
plaintiff. 3. The sixth instruction was incorrect, in assuming 
that James Carter could not hold the negroes adversely, with- 
out a demand and refusal. The law on this point was correct- 
ly stated in the fifth, seventh and eighth instructions given for 
the plaintiff. 4. The tenth instruction asked by plaintiff was 
properly refused. There is no exception in the statute con- 
cerning fraudulent conveyances, in favor of either persons or 
property absent from the state. If there were no such excep- 
tions in the statute of limitations, it would undoubtedly apply 
to foreigners, as well as to causes of action arising abroad. 
Ruggles v. Keeler, 3 J. R. 265, and cases there cited; also 

*3 J. C. R. 217. Qur statute of fraudulent conveyances affects 
the right of property, and not merely the remedy. 5. The 
eleventh instruction asked by plaintiff was properly refused, 
because there was no evidence of anyhiring. 6. The declara- 
tions of James Carter, made while in possession of the negro, 
were properly admitted to explain the nature of his possession. 
Oden vy. Stubblefield, 4 Ala. 40. 9N. H. 271. 1 Greenl. 
Ey. 120, 189,191. 2 Phill. Ev. 596-7-8, 601-2. 


RYLAND, Judge, delivered the opinion of the court. 


This was an action of trover, brought in the Buchanan Cir- 
cuit Court, in December, 1847, to recover the value of a negro 
woman and child, which were alleged to be the property of 
plaintiff, and which the defendant had converted to his own 
use. 

The defendant pleaded the general issue. Upon the trial of 
the cause, the plaintiff proved, that in the year 1831 or 1832, 
in the state of Tennessee, he was the owner of a negro woman, 
named Charlotte, and had her in his possession, and that she 
became the mother of the negro, Winny, named in the declara- 
tion; that in the month of October, 1847, the defendant was 
in the possession of the said negro woman, Winny, in the 
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county of Buchanan and state of Missouri, who was about six- 
teen or seventeen years old, and had had the possession of her 
since the fall of 1844 ; that in October, 1847, before the com- 
mencement of the suit, the plaintiff went to the house of de- 
fendant in said county of Buchanan, and demanded of him said 
negro, Winny, who then had a child about six months old, and 
that defendant refused to give her up; that the child, since 
that time, died; and that Winny was worth $400 or $500. 
The defendant then proved, that after the possession of said 
negro woman, Charlotte, and her child Winny, by the plain- 
tiff, in the year 1831 or 1832, James Carter, a brother of the 
plaintiff, had them in his possession in the state of Tennessee. 
The defendant then offered to prove the declarations of said 
James Carter, while he had said negroes in his possession, in 
reference to his right to said negroes, to which plaintiff object- 
ed, but the court overruled the objection and the plaintiff ex- 
cepted. It was then proved, that the said James Carter, while 
he so had the negroes in his possession, stated, that about the 
year 1531 or 1832, the plaintiff placed the said negro woman, 
Charlotte, and her child, Winny, in his possession, to keep for 
plaintiff until his return, as he was going to travel, but if he 
never returned, the said negroes were to become the property 
of said James Carter; that plaintiff then left the state of 
Tennessee, and did not return, until after the negro Winny was 
brought to Missouri; that James Carter retained possession of 
said negroes from the year 1831 or 1832, until 1841, when, 
no account having been heard of plaintiff, said James Carter 
claimed the negroes as his own, and continued so to claim said 
negroes, until they left Tennessee, because he said, that plain- 
tiff was dead, which was generally believed to be the fact. He 
said that the negroes were his, by the terms of his agreement 
with the plaintiff, and that he would do with them as he pleas- 
ed. In 1843, James Carter tried to get one Daniel Hogan, 
who was going to Missouri, to take the negro, Winny, along 
with him, and deliver her to one Richard Hogan, who then re- 
sided in Buchanan county, in the state of Missouri, and was 
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the son-in-law of the said James Carter, but that said Daniel 
Hogan declined to bring said negro with him to Missouri ; that 
in the spring of 1844, no account having been heard of the 
plaintiff, James Carter still had possession of said negroes, 
and claimed them as his own, and procured one Mathew Fer- 
rell to bring the negro, Winny, from Tennessee, and deliver her 
to Richard Hogan, in Buchanan county, Missouri. The said 
Richard Hogan, having acquired the possession of said negro 
woman, by gift, from his father-in-law, James Carter, in the 
fall of 1844, sold her for $400, to defendant, Feland, who 
had no notice of the plaintiff’s right or claim to said negro, 
Winny. It was also proved that, during all the time that James 
Carter had possession of said negroes, it was notorious through 
the neighborhood where the negroes were, that they were the 
property of the plaintiff, and equally notorious that they were 
to become the property of James Carter, if the plaintiff never 
returned, which was all of the evidence in the cause. 

The plaintiff then moved the court to give the following in- 
structions : 

1. That if the plaintiff demanded the negroes in the decla- 
ration mentioned, before the commencement of this suit, and 
they were his property, and the defendant refused to give them 
up, and appropriated them to his own use, it gives the plain- 
tiff a right of recovery, if not precluded by other instructions. 

2. If they find for the plaintiff, the measure of damages is 
the value of the negroes, at the time of the appropriation, with 
interest on that amount, from the time of appropriation to the 
present time. 

3. If they find for the plaintiff, and do not choose to give 
interest, they may find the value of the negroes at the time that 
the defendant appropriated them, adding thereto the value of 
the services of the negro woman, from the time the defendant 
so appropriated her, to the present time. 

4. If the negro child in the declaration mentioned, did not 
die until after the plaintiff demanded, and the defendant re- 
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fused to give it up, the plaintiff is entitled to recover in this 
action the value of the child, at the time of demand and refu- 
sal. 

5. If the plaintiff placed said negro woman in the posses- 
sion of James Carter, under whom the defendant claims, to be 
kept by the said James Carter for the plaintiff, and delivered 
up to plaintiff when called for, but if plaintiff died, then said 
negro to be the property of James Carter, and if the said James 
Carter and those under him kept the possession of said negro 
agreeably to, and consistently with said terms, down to a pe- 
riod within less than five years of the commencement of this 
action, then the statute of limitations does not bar the plain- 
tiff’s right. 

6. If James Carter came into possession, and he and those 
claiming under him retained possession of the said negro in 
the manner set forth in the next preceding instruction, then the 
statute of limitations does not defeat the plaintiff’s right, un- 
less the jury believe from the evidence, that the plaintiff made 
demand upon said James Carter or those under him, five years 
or more before the commencement of this suit. 

7. If James Carter, under whom defendant claims, had ad- 
verse possession of said negro woman for five years, in the 
state of Tennessee, but during all that time, plaintiff was ab- 
sent from the said state of Tennessee, then such adverse pos- 
session does not affect the right of the plaintiff, so far as the 
statute of limitations is concerned ; but, in order to defeat the 
right of the plaintiff by virtue of the statute of limitations, said 
adverse possession must have been continued for five years 
after the return of the plaintiff to the state of Tennessee. 

8. If the agreement, under which plaintiff put the said 
negroes in possession of James Carter, under whom defendant 
claims by purchase from Hogan, was upon valuable considera- 
tion and bona fide, the plaintiff’s right is not affected by the 
act concerning fraudulent conveyances. 

9. If the conveyance of said negro by plaintiff to James 
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Carter was made for their joint benefit, it was upon valuable 
consideration. 

10. That, unless the jury believe from the evidence, that the 
said negro was in this state five years before demand made of 
her, upon defendant by plaintiff, they will find for plaintiff, if 
they believe that the transaction in proof between plaintiff and 
James Carter, in relation to said negro woman, was a gratui- 
tous loan. 

11. If the plaintiff placed the negro woman in the posses- 
sion of James Carter, who was to keep her until plaintiffs re- 
turn, and then give her up to him, and if the plaintiff never 
returned, then James Carter was to have her—in the absence 
of all other testimony, the plaintiff, upon his return, had the 
right to receive of James Carter, not only the negro woman, 
but the value of her services also; and those facts would,’ 
therefore, constitute the transaction between Henry and James 
Carter a hiring and not a loan. 

12. If the jury believe from the evidence, that the plaintiff, 
intending to travel, placed the negro woman in controversy and 
her mother, in possession of James Carter (under whom de- 
fendant claims, ) under an agreement that said James Carter 
should take care of said negroes for the plaintiff, and return 
them to him when demanded, and, upon the death of said 
plaintiff, said negroes to be the property of said James Carter, 
then the statute concerning fraudulent conveyances does not 
affect the right of the plaintiff. 

The first, second, fifth, seventh and eighth of which said in- 
structions were given by the court ; but the third, fourth, sixth, 
ninth, tenth, eleventh and twelfth were refused by the court, to 
which refusal the plaintiff excepted. 

The court then, on the application of the defendant, instruct- 
ed the jury as follows: 

1. If the jury believe from the evidence, that defendant, 
Feland, bought the negro woman in controversy from one 
Hogan, and Hogan got her by gift from one James Carter, 
who was his father-in-law; and that defendant, Hogan, and 
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said James Carter together, had held adverse possession of said 
negro woman, for five years before the commencement of this 
suit, they will find for defendant. 

2. When a person has the possession of personal property, 
claiming such property as his own absolutely, it is an adverse 
possession. 

8. That, if the plaintiff, when he was about to leave the 
state of Tennessee, placed the negro slaves in controversy in 
the possession of James Carter, who was to retain the posses- 
sion of them, but was to re-deliver them to plaintiff, if he 
came back, but if he did not, said-slaves were to be the prop- 
erty of said James Carter, and that by virtue of said agree- 
ment, they remained in the possession of James Carter, until 
he gave the woman to Hogan, and that he did so give her, and 
that Hogan sold her to defendant, and defendant had no know- 
ledge of the claim of plaintiff, and that said woman had re- 
mained in the possession of James Carter and those claiming 
under him, as above set forth, for more than five years before 
the sale to defendant and the commencement of this suit, with- 
out demand made and pursued by due process of law, they 
will find for defendant. 

4. That, if the plaintiff placed his negroes in the posses- 
sion of his brother, James Carter, for an indefinite time, and 
that James Carter was to keep the negroes and clothe and feed 
them, and pay their other necessary and usual expenses during 
plaintiff’s absence, and was to pay the plaintiff no considera- 
tion for the use of said negroes, then there was not such a 
consideration as would take the case out of the statute of fraud- 
ulent conveyances. 

To the giving of which said instructions by the court, the 
plaintiff objected, but the court overruled the objection and the 
plaintiff excepted. 

Verdict and judgment were rendered for the defendant, and 
the plaintiff filed his motion for a new trial; which was over- 
ruled by the court, and the case is brought to this court by 
writ of error. 
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Upon this statement of the case, it will be seen, that three 
questions arise, of much importance in the settlement of this 
cause between these ‘parties: First, The competency of the 
evidence in relation to James Carter’s statements ; secondly, 
In relation to the right of the plaintiff to recover damages for 
the child of the woman, Winny, which died after the demand 
made in this case, and after the conversion alleged; thirdly, 
As to the loan of the negro woman, Winny, and the possession 
of her for five years, under the 5th section of the act concern- 
ing fraudulent conveyances. R. C. 1845, p. 527. 

1. In regard to the statements of James Carter, this court 
is of opinion that such evidence was clearly incompetent. 
James Carter claimed title under the plaintiff, and the defend- 
ant under Carter. Now to permit the defendant to prove what 
Carter said in support of his own title, would be very much 
like permitting him to give his own statements in evidence for 
himself; this is too absurd to notice further. If James Car- 
ter was a competent witness, then he or his deposition should 
have been produced. It was erroneous to let his statements be 
given in evidence. 

2. As to the second question, this court is also of opinion, 
that the court below ruled against the law. In actions of tro- 
ver, or of trespass de bonis asportatis, the plaintiff is enti- 
tled to recover damages, to the value of the property converted 
or carried away, at the time the conversion or trespass took 
place. Therefore, if after demand and refusal to deliver, the 
negro child died, and was, at the time of demand made, the 
property of the plaintiff, he was entitled to recover the value 
of the child at the time of demand. 

By the action of trover, the plaintiff seeks for damages to 
the value of his property, and a judgment confirms the title 
of the property in the defendant, or at least, execution and 
satisfaction thereon will pass it to him, from the date of the 
judgment. It has been ruled otherwise in detinue ; for it is 
said, there, the plaintiff still seeks the property in specie, and 
he disaffirms the trespass, or the taking and detaining; but 
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even in this action, some courts have permitted recovery for full 
value to be had, although the property sued for, be dead, at 
the time of the verdict. However, it is not necessary for this 
point to be settled now, as it does not arise in this case. The 
action here is trover, and there is no doubt of the plaintiff’s 
right to recover for the value of the negro child which died 
after demand and refusal, and before judgment, if he was en- 
titled to the negro, at the time the demand was made. 

3. On the third point, we think the court also erred. The 
facts in the case show, that the negro woman had not been in 
this state five years before suit was brought for her.- She was 
brought here in the spring of 1844, and the suit was commenc- 
ed in December, 1847. She had not been in this state long 
enough for her then possessor, the defendant in this action, 
to set up claim to her under the statute of fraudulent convey- 
ances of this state, the 5th section of which is as follows: 
‘¢ When any goods or chattels or slaves shall be pretended to 
have been loaned to any person, with whom, or those claiming 
under him, possession shall have remained for the space of five 
years, without, demand made and pursued by due process of 
law, on the part of the pretended lender, &c., &c., the same 
shall be taken, as to all creditors and purchasers of the person 
so remaining in possession, to be void, and that the absolute 
property is with the possession, unless such loan, reservation 
or limitation of use or property, was declared by will or deed 
in writing, proved or acknowledged and recorded, as required 
by the preceding section.”” Now this statute is invoked here, 
to embrace the possession of this negro woman, whilst with 
James Carter, in the state of Tennessee. This court is of the 
opinion, that this statute has no such extra- territorial force ; that 
it can not be made to cover and embrace the case of possession 
of slaves out of this state. In the case of Finch v. Rogers, 
11 Humph. (Tenn.) Rep. 559, the Supreme Court of Ten- 
nessee held, that a verbal loan of slaves, made in North Caro- 
lina, where the slaves were then situated, but afterwards brought 
by the bailee to the state of Tennessee, the loan not being 








ey eee oe 











remaster aa 











JANUARY TERM, 1853. 





Carter v. Feland. 





made in reference to the removal of them to Tennessee, was not 
within the act of 1801, chap. 25, which declares, that verbal 
loans shall be declared in writing, proved and recorded within 
five years, or the title shall be with the possession. In this 
case, the court said: ‘‘ Did the legislature intend any thing 
more, than to regulate the right of property, and prescribe a 
rule for our own citizens? We think not. It is not to be pre- 
sumed, that the legislature intended to regulate the rights of 
persons or things, without the limits of its own territory, how- 
ever indisputable their authority to do so; and it should not be 
so held, unless the words of the statute clearly import that 
such was the intention. Such was the exposition of this stat- 
ute, in the case of Loving v. Hunter, (8 Yerg. 482,) in 
which we are disposed to acquiesce ; and therefore, we hold, 
that the act does not apply to a loan of property made in 
another state or country where the property was at the time 
situate.” 

It is not to be supposed, that the legislature of Missouri in- 
tended by this act to operate upon the transactions of men in 
another state, concerning their property in such state. The 
court below, then, erred in this point in this case. 

4. The possession of James Carter cannot be considered 
adverse to the rights of the plaintiff in this suit; at all events 
not until he assumed the ownership to himself, and did some 
act by which strangers or purchasers might take it for granted 
that he was such owner. The sending of this negro woman to 
Missouri to his son-in-law, might be considered such an act as 
would induce purchasers to believe him the real owner; and 
from that act, adverse possession might begin to be estimated. 
But then from that act, the time is too short to claim title by 
adverse possession; it was not for the space of five years. 
From the facts on the record, James Carter never pretended to 
be the owner, or to set up any claim in himself, until he sup- 
posed his brother, the plaintiff, was dead—then he would be 
the owner. He supposed his brother dead in 1844, when he 
sent the negro to Missouri, but in this he was mistaken. 
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Under these views of the law arising on this case, the court 
below erred. The instructions given to the jury contrary to 
this opinion were erroneous—those refused to be given, and . 
which set forth principles in accordance with the views of 
the court herein expressed, ought to have been given ; it was 
error to refuse such. 

The judgment of the court below is reversed, the other judges 
concurring, and this case is remanded for further proceedings 
in accordance with this opinion. 





AntHony, Appellant, vs. RogErs e¢ al., Respondents. 


1. Where A. executes a bond to convey certain land to B., on the payment of 
a specified sum, after a tender of the amount, B. has such an interest in the 
land as is subject to sale under execution. 


Appeal from Buchanan Circuit Court. 


Vories & Gardenhire, for appellant. So far as the 
rights of the appellant are concerned, it is immaterial whether 
the absolute deed and bond constitute a conditional sale or a 
mortgage. In either case, Kennedy had such an interest as 
could be sold under execution. If it be a conditional sale, a 
tender, at the time specified in the bond, was substantially ad- 
mitted in the answer, and was proved by two witnesses. A 
tender in a regular manner is not necessary, if the other party 
previously refuses to accept it, or by his conduct dispenses 
with it. Blight’s Executors vy. Ashley, Peter’s C. C. R. 15. 
2 Wash. C. C. R.142. 8 J. R. 474. 

But it is insisted that the transaction was a mortgage. 
Cruise’s Dig. title Mortgage, chap. 1, secs.11, 12. 7 Cranch, 
218. 1 Vesey Sr. 160. 7 Pick. 159. 3 Watts, 188. 6 ib. 
405,126. 15 J.R. 205. 4 Pick. 349. 4 J. Ch. R. 167. 
The rents and profits of the land, while the mortgagee is in 
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possession, are to be applied in reduction of the principal and 
interest of the mortgage debt, 9 Mo. Rep. 545. 2 Summers? 
C. C. R. 401. While the mortgagee is to ‘be allowed for all 
repairs necessary for the protection and preservation of the 
property, he is not allowed for general improvements, made 
without the consent of the mortgagor, when they enhance the 
value of the estate; and especially, if they are such as may 
émbarrass the mortgagor’s right or ability to redeem. Ca/- 
kins v. Calkins, 3 Barbour’s Rep. 313. 

Loan, for respondents. The deed and title bond taken to- 
gether do not constitute a mortgage. Glover vy. Payne, 19 
Wend. 518. Parol evidence is not admissible to vary the effect 
of these instruments. The only exception to this rule is, 
where the defeasance has been omitted or destroyed by fraud, 
surprise or mistake. 4 Kent, 142, and cases there cited. If 
parol evidence is admissible, yet the facts, as shown by the bill, 
answers, and proof, in this case, do not show the essential re- 
quisites of a mortgage. Desloge & Rozier v. Ranger, T 
Mo. Rep. 329. Williams v. Rorer, ib. 566-T-9. Harri- 
son v. Lee, 1 Littell’s Rep. 191. Skinner v. Miller, 5 ib. 
86. Edrington v. Harper, 3 J. J. Marsh. 353. - Kenny v. 
Marsh, 2 A. K. Marsh. 46. Flowers v. Sproule, ib. 54. 
Prince vy. Bearden, 1 ib. 169. Gray v. Prather, 2 Bibb, 
223. Peterson vy. Clark, 15 J. R. 205. 


GAMBLE, Judge, delivered the opinion of the court. 


Anthony filed his bill in chancery for the purpose of obtain- 
ing the title +o a lot in the town of St. Joseph, in Buchanan 
county. The case appears to be this. One Kennedy, the 
owner of the lot, on the 31st January, 1845, obtained from 
Rogers and McCauley, the sum of $541 74, and on that day, 
executed an absolute conveyance of the property to them. On 
the same day, they executed a title bond binding themselves to 
convey the property to Kennedy; if he would pay to them the 
sum of $591 74 on or before the first day of February, 1846, 
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By the answer, as well as by the evidence given in the cause, 
it would appear that the title bond was drawn and executed 
after the conveyance had been executed and acknowledged. On 
the first day of February, 1846, Kennedy caused the money 
mentioned in the title bond to be tendered to Rogers, and a 
deed was demanded of Rogers conveying the title of Rogers 
and McCauley. McCauley had before that time left the state. 
According to the testimony of one witness, Rogers admitted 
the tender to be complete; according to the testimony of an- 
other, the money was offered, although not counted, because 
Rogers was unwell, and stated that he was without legal ad- 
vice as to what he should do. The answer of Rogers to the 
seventh interrogatory in the bill, admits that the persons acting 
as the agents of Kennedy brought money to his house on the 
first of February, 1846, and offered it upon condition that a 
deed was made from Rogers and McCauley. The answer and 
the testimeny make out a sufficient tender. In May, 1846, 
after the tender was made, a judgment was recovered against 
Kennedy in the Buchanan Circuit Court for a fine, and upon 
execution issued upon that judgment, Kennedy’s title to the 
property was sold, and the plaintiff became the purchaser. 
Kennedy had continued in possession after his conveyance to 
Rogers and McCauley, although Rogers and McCauley had 
commenced an ejectment in July, 1845, against the tenants, to 
recover the possession. 

1. The principal question in this case is, whether Kennedy 
had any such interest in the property, at the time of complain- 
nant’s purchase, as could be sold on judgment and execution, 
so as to authorize the complainant, as the representative of 
Kennedy, to ask any relief. The transaction was either a 
mortgage or a conditional sale ; and if’ the rights of the com- 
plainant would be affected by determining to which class it 
belongs, it would be necessary to examine the evidence given on 
the trial, to show the nature of the transaction. But it is not 
thought that the rights of the parties are dependent upon the 
question, whether it was a mortgage to Rogers and McCauley 
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or a conditional sale from them to Kennedy. If it was & 
mortgage, then by the established law of this court, the right 
of Kennedy, the mortgagor, was liable to sale upon judgment 
and execution, and the complainant would have acquired the 
right of Kennedy by his purchase. If it be a conditional sale 
to Kennedy upon the terms set out in the title bond, then upom 
the performance or offer to perform the stipulations upon which 
Kennedy’s right depended, he became entitled in equity to the 
property, holding such interest in it as is liable to sale under 
judgment and execution. In the case of Robertson v. Brant, 
16 Mo. Rep. 129, it was held, that a person holding a cove- 
nant for the conveyance of real estate upon the payment of & 
certain consideration at a fixed time, who had executed no ob- 
ligation for the payment of the purchase money, had no inters 
est in the property, vendible on execution, until he had paid, 
or offered to pay the purchase money according to the terms of 
the covenant. It is strongly implied in the opinion in that 
case, that when the conditional vendee has made his election to 
take the title, and has offered to pay the purchase money withia 
the terms of the contract, there is a seisin in equity in the ven 
dor to the use of the vendee, which may be sold under a judg- 
ment and execution against the vendee. 

The tender in this case having been made, according to the 
letter of the contract, Kennedy had an interest in the property 
which could be sold, and which complainant acquired at the 
sheriff’s sale. No objection is made to the proceeding in which 
the complainant acquired the title, and we are to take him as 
invested with Kennedy’s right. 

In the answer of Rogers, the efficacy of the tender is denied, 
because, as it is alleged, Kennedy had borrowed the money of 
a part of it, upon a promise to return it immediately, calculate 
ing upon the improbability that Rogers would be able to com- 
ply with the terms of the bond, by giving a conveyance in the 
name of Rogers and McCauley. This, however, is no suffie 
cient objection to the tender, for he could have tested it by an 
offer of immediate compliance with the terms of the bond, if he 
26—vOL. XVII. 
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was prepared to comply, and then, possibly, the tender would 
have been withdrawn, and he would thereby have been discharg- 
ed from his obligation. In this case, there is no reason shown, 
why the bond should not be complied with by Rogers and Mc- 
Cauley. That it was given with the expectation that Kennedy 
would not be able to raise the money, is no reason for refusal 
of a court to execute it; that it was given when the parties 
had been drinking together, and their feelings of mutual kind- 
ness, as Irishmen, had been excited, is no ground for refusing 
to comply with it. 

Upon the whole case, it is the opinion of the court, that the 
complainant is entitled to have the title to the lot vested in him, 
upon his paying the amount of the purchase money mentioned 
in the title bond, with interest thereon, deducting therefrom 
the clear net income received by defendants from the property 
since they came into the possession of it. The defendants to 
be entitled to the cost of any permanent improvement they may 
have erected upon the lot. The net income received by defend- 
ants to be ascertained by deducting from the gross receipts all 
expenses in repairs and in taxes, Kc. 

The decree of the Circuit Court is reversed and the cause is 
remanded, with directions to that court to cause an account to 
be taken of the rents and profits, and of the expenses which 
are to be deducted therefrom ; and also of the value of the per- 
manent lasting improvements upon the property, which is to 
be deducted from the amount of rents and profits. ‘The sum 
thus ascertained to be the balance in the hands of the defend- 
ants, arising from the possession of the property, is to be ta- 
ken from the amount of principal and interest of the purchase 
money mentioned in the title bond; and upon the payment of 
the balance of such purchase money and interest, the title to 
the property shall be passed by the decree of the court and 
vested in the complainant. 
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Rovuton’s ADMINISTRATORS, Plaintiffs in Error, vs. Lacy, 
Defendant in Error. 


1. Under the first section of the act concerning “securities,” (R. C. 1845) a 
notice in which the surety states that he “ will no longer stand security for 
the principal debtor unless suit is commenced and prosecuted according to 
the law,”? was held sufficient, although the note was not described or refer- 
red to, the creditor not showing that he was actually misled. 

2. Where there were two joint sureties, one of whom gave notice, but the 
other did not, it was held, that the surety who gave no notice was released 
to the extent of one half of the debt, and no more. 


Error to Moniteau Circutt Court. 


In April, 1848, T. A. Todd, as principal, and Wm. Hall 
and W. A. Lacy, as sureties, executed a note to John Routon 
for one hundred dollars, payable two days after date. Wm. 
Hall died in the year 1845, and his administrators, on the 
21st November, 1845, served on John Routon, the creditor, a 
notice, of which the following is a copy: ‘‘ Nov. 21st, 1845. 
Mr. John Routon: Sir—You are hereby notified, that the es- 
tate of William Hall, deceased, will no longer stand security 
for Tillman A. Todd, unless suit is commenced and prosecuted 
according to law. Given under our hands the day above writ- 
ten. Alexander F. C. Hall, William W. Hall, administrators 
of the estate of William Hall, deceased.” 

John Routon, the creditor, died in October, 1846, and the 
plaintiffs, Miller and Routon, were appointed his administra- 
tors. John Routon, the creditor, never brought suit, as he 
was required by the notice of Hall’s administrators. Todd, 
the principal, died, and his estate proved insolvent. 

In a suit on this note against Lacy, the co-security of Hall, 
the court below decided, that the notice given to Routon was 
sufficient under the statute, and that Lacy might avail himself 
of that notice, although he did not join in it, as a defence to 
the action. Exceptions were taken to these rulings of the 
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court, and the cause was brought here after a judgment for 
Lacy, the surety. 

Edwards and Parsons, for plaintiffs in error. 1. The 
notice was not such an one as is required by the statute. 
Cape v. Smith, 8 Serg. & R. 112. Erie Bank v. Gibson, 
1 Watts, 143. Shehan v. Hampton, 8 Ala. Rep. 945. 
McBrown v. Governor, 6 Porter’s Rep. 2. Even if suffi- 
cient, the defendant cannot avail himself of it. 3 Dana, 160. 
8. In any event, the defendant is liable for his proportion of 
the debt. 1 Story’s Eq. 507, 508, and note 3. 

Hayden, for defendant in error. 1. The notice was suffi- 
cient. 2. By the failure to sue, Hall’s estate was discharged, 
and consequently the defendant, on the principle that a dis- 
charge of one joint debtor is a discharge of both. There is no 
difference in this respect between a discharge by a technical re- 
lease and a discharge by neglect or omission to sue. 1 Story’s 
Eq. §324-5-6. 2 Summer’s Rep. 434. 1 Peters’ Rep. 16. 
6 Porter’s Rep. 42. 8. At all events, the defendant is dis- 
charged from one half of the debt, because the creditor has put 
it out of his power to enforce contribution against his co-secu- 
rity. +4. The case cited from 6 Porter, 32, is in point for the 
defendant instead of the plaintiff in error. 


Scott, Judge, delivered the opinion of the court. 


1. A mere delay in calling on the principal will not discharge 
the surety, unless it is accompanied with a binding contract 
for that purpose. At common law, a mere request by the 
surety to bring suit, was not binding on the principal, and his 
neglect to comply with such request did not release the security. 
The surety may pay the debt when it becomes due, or he may 
require the creditor, in a court of equity, to enforce his de- 
mands against the principal debtor. On paying the debt, he 
stands in the place of the creditor, and is entitled to be subro- 
gated to his rights. If by a valid contract with his debtor, a 
creditor had put it out of the power of the surety to make this 
remedy available, the surety was discharged. 
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We regard our act concerning sureties as remedial. The 
notice was sufficient. In a matter of this kind to require a no- 
tice in the very words of the statute, would serve no useful 
purpose. It would require professional assistance in every 
ease to enable a surety to avail himself of it. The object of 
the notice could not have been misunderstood by the creditor. 
Its language was unequivocal, and could not leave him in 
doubt as to what he was to do. ‘To require of the surety an 
accurate description of the note—its date, amount, or even the 
names of all the co-securities, would render it impossible to 
comply with the statute, in many cases, as the note is not ac- 
cessible to the surety; and it is not to be expected that he 
could remember such circumstances. If any confusion or un- 
certainty should be created by reason of the surety’s name be- 
ing on two obligations, it is in the power of the creditor to 
show it by producing them. 

2. The only question in the case which is attended with any 
difficulty is, whether one surety can avail himself of a notice 
given by his co-surety; or whether, if the creditor, after 
notice from one surety, neglects to sue, as required by law, he 
will lose his recourse against all the sureties, where there may 
be more than one. There may be cases in which such a con- 
struction of the statute would be manifestly unjust. If the 
co-security should be consulted, and not wishing to be sued, 
should refuse to join in the notice, he would scarecly be enti- 
tled to any benefit from it. On the other hand, to maintain 
that the failure of the principal to sue, when required, could 
not be taken advantage of, so as to prevent his becoming lia- 
ble for the entire debt, in cases where he had no notice, would 
operate to inerease his responsibility and vary his undertaking, 
without his knowledge or consent. It may be said, that if 
notice to sue is given, and the creditor fails to do it, and in 
consequence thereof the debt is lost as to the principal, there 
would be no hardship in throwing the loss on the creditor, if 
he has given no notice to the other surety of the fact that he 
has been required to sue, as his failure to do what was law- 
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fully required of him has been the cause of the loss of his 
debt. The surety must look after his principal. He knows 
that he is bound. He had a right to give the notice to sue; 
from his neglect to do so, the creditor may presume, that he is 
content to remain bound. If his liability is not increased, if 
his contract is not affected to his prejudice by any act of the 
creditor, he has no cause to complain of the failure to bring 
suit. The surety, in most cases, is the cause of the credit be- 
ing given. While the law will not permit a creditor to injure 
a surety by his conduct or ‘neglect, yet his obligation will not 
be so relaxed as to make it more a snare than a guaranty for 
the payment of*his debt. 

At law, a technical release of one party to @ contract, is a 
release of all. But in equity, a creditor may discharge one 
surety without discharging the other. As in cases of joint 
suretyship, each surety is only bound for a rateable share of 
the debt, if the creditor discharges one surety, it will not pre- 
vent him from resorting to the other sureties for their propor- 
tions. He can by no act increase the liability of the surety, 
but in case of two sureties, he may forgive one his half of the 
debt and compel payment by the other of his share. As the 
failure by Routon to sue one of the sureties, has discharged 
him, the other surety can only be made to pay the one half of 
the demand. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Peacock & Wire, Plaintiffs in Error, vs. Smart, Defendant 
in Error. 


1. Under the third clause of the first section of the act concerning descents 

and distribution (R. C. 1845,) the grandfather, grandmother, uncles and 
aunts of the intestate, on the part of the parent from whom he inherited, 
are not preferred to his kindred in the same degree on the part of the other 
parent. 
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Error to Jackson Circuit Court. 


Hicks, for plaintiff in error. By the common law, ances- 
tral heirs on the paternal side only could inherit. Our statute 
only abolishes primogeniture, and establishes an equality of 
distribution without regard to sexes ; but it does not change the 
common law rule as to inheritable blood. Bevan v. Taylor, 
T Serg. & R. 898. Jackson v. Haines, 4 Dallas, 64, 66. 
2 Binney, 285. 7 Cranch, 456,470. 38 Halstead, 345. 

Smart & Sheley, for defendant in error. 


GAMBLE, Judge, delivered the opinion of the court. 


Albert R. McCarty having inherited a lot in the town of In- 
dependence, from his father, James McCarty, died intestate 
and without issue, leaving neither mother, brother nor sister ; 
but leaving four aunts, the sisters of his father, and seven 
uncles and aunts, the brothers and sisters of his mother, and 
James Smart, the present defendant in error, his grandfather 
on the mother’s side. The grandfather, Smart, filed his peti- 
tion for partition of the lot, claiming that he and the aunts and 
uncles of the deceased, on the paternal and maternal side, 
were each entitled to one-eleventh of the property. Peacock, 
who was married to one of the aunts of the deceased, Albert 
R. McCarty, on the father’s side, demurred to the petition on 
the ground that the property, having descended to Albert from 
his father, his kindred, on the mother’s side, were not entitled 
to share in the inheritance. The demurrer was overruled and 
judgment for partition, according to the petition, was given, 
and this writ of error is prosecuted to reverse the judgment. 

1. The third clause of the first section of the act concerning 
descents and distribution directs, that property shall descend 
thus: ‘‘If there be no children or their descendants, father, 
mother, brother or sister, nor their deseendants, then to the 
grandfather, grandmother, uncles and aunts, and their descen- 
dants in equal parts.” The whole argument in favor of con- 
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struing the statute so as to confine the descent to the line of the 
ancestor from whom the intestate inherited the property, must 
rest upon the words, ‘‘ grandfather” and ‘‘ grandmother, ”? 
used in the singular number ; and it is a little remarkable that 
these words are in the singular in the codes of 1835 and 1825, 
and in the act of 1822. Edwards’ Compilation, 857. Not- 
withstanding this use of the word, in the singular number, it is 
plain from other parts of the act, which is now in force, as 
well a3 like provisions in those which have been passed since 
1815, that all distinction in favor of kindred of the ancestor 
from whom the property descended, has been abolished. The 
act of 1815, and those previous thereto, made a distinction in 
their favor. The fourth clause of the first section of the pre- 
sent law directs the descent, in case there be no children or their 
descendants, father, mother, brother, sister, or their descen- 
dants ; grandfather, grandmother, uncle, aunt, or their descen- 
dants, and then the property is to go to the great grandfathers, 
great grandmothers, and their descendants, in equal parts ; 
and so on in other cases without end, passing to the nearest 
lineal ancestors and their children, and their descendants, in 
equal parts. 

As there is not one word in the whole act that expresses a 
‘ design of giving a preference between kindred of the ascending 
and collateral lines of equal degree, because of the source from 
which the intestate acquired the property, it would be an un- 
warrantable inference, from the use of the singular instead of 
the plural number, when the grandfather and grandmother are 
mentioned. It is obvious that the great grandfathers and great 
grandmothers are only to take when there is no grandfather, 
grandmother, &c. It is not said here, that there is any dis- 
tinction as to the line to which the grandfather or grandmother 
belongs ; but it is only when there is no grandfather, grand- 
mother, uncles or aunts, that the great grandfathers and their 
descendants come to the inheritance. There is not a word in 
the statute that countenances the idea, that property acquir- 
ed by descent from an ancestor, is to pass in a different 
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line, or to different persons, from the line and the persons to 
whom property would pass, which was acquired by the intestate 
by purchase. It has been said in argument, that we are to 
construe our statute of descents as changing the common law, 
and only changing it so far as the intention to change it is 
expressed. The subject of the descent of property has been 
regulated here by statute since 1807; and when the common 
law was adopted, it was not allowed to affect the statute law. 
It can, in such case, only be resorted to for a rule, where the 
statute has manifestly left a case unprovided for. Such is not 
the present case. The judgment is, with the concurrence of 
the other judges, affirmed. 


Moss, Respondent, vs. THompson, e¢ al., Appellants. 


1. Where a writ was directed to the coroner, instead of the sheriff, it was held 
that, after a motion to quash filed, the plaintiff was properly allowed to 
amend the writ, by stating, as a reason why it was so directed, that the 
sheriff was one of the defendants. 


Appeal from Clay Circuit Court. 


B. F. Stringfellow, for appellants. 
Parsons, for respondent. 


Ry.anpD, Judge, delivered the opinion of the court. 


The plaintiff below brought his civil action in the Clay Cir- 
cuit Court, at the February term, 1851, against the defendants, 
upon their bond, for the direct payment of money—$1439 75. 
The writ was directed to the coroner of Clay county, com- 
manding him to summon the defendants, &c. At the return 
term of the writ, the defendants moved the court to quash the 
writ, and also to quash the return. During the pendency of 
these motions, the plaintiff asked leave to amend the writ, by 
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showing the cause why it issued to the coroner. The court 
granted leave to amend, and the writ was amended by stating, 
that ‘‘Samuel Hadley, sheriff of Clay county, being one of 
the defendants in this case, you are, therefore, commanded,” 
&c. The writ being thus amended, the motions of the defend- 
ants to quash the writ and to quash the coroner’s return thereon, 
were overruled. Afterwards defendants failing to answer, judg- 
ment was rendered against them by default. This judgment they 
afterwards moved to set aside. This motion being overruled, 
the defendants excepted. Exceptions were saved to the seve- 
ral opinions of the court, and this cause is brought here by 
appeal. : 

1. In looking over the record of the proceedings, no error 
ig found. It is competent for the court to permit such amend- 
ments as were prayed for and allowed in this case ; and it was 
right and proper to permit the amendments in this case. The 
defendants have no reason to say that they have been injured 
by the rulings of the court in this action. No error appears 
to have been committed materially affecting the merits of the 
case. Therefore the judgment of the court below must be 
affirmed. It is, accordingly, with the concurrence of the other 
judges, affirmed, with ten per cent. damages. 


Murritt, Respondent, vs. Hanpy, Appellant. 


1. Where a note, on its face, was for the sum of fifty-two 25-100 ——, tt was 
held that, from the denominator in the fraction, the word “ dollars’? was 
necessarily implied. 


Appeal from Henry Circuit Court. 


Ballou, for appellant, contended that the note was void for 
uncertainty, and could not be explained by parol evidence. 
Davis v. Davis, 8 Mo. Rep. 58. 1 Phill. Ev. 5388. 1 Chit- 
ty’s Pl. 73,80. 2N.H. Rep. 160. 4ib.21. 5 Mo. 102. 
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i Gardenhire, for respondent, contended that parol evidence 
was admissible to explain the note. Allen v. Lyons, 2 Wash. 
C. C. R. 475. Brown v. Gilman, 13 Mass. Rep. 161. 
Boyd v. Brotherton, 10 Cowen, 93. 11 Mo. Rep. 142. 


GAMBLE, Judge, delivered the opinion of the court. 


Murrill sued Handy and Barnett before a justice of the 
peace, on a note in these words: ‘‘ On or before the 25th day 
of December_next, we, or either of us, promise to pay Lemuel 
Murrill, the sum “Of fifty-two 25-100, for value received. 
March 15, 1850. ~~ CHARLES N. HANDY, 

J. B. BARNETT.” 

The case was taken by Handy to the Circuit Court by appeal 
after judgment rendered by the justice in favor of the plain- 
tiff, and judgment being rendered against him by the Circuit 
Court, he brings the case here upon an appeal. 

It is argued, that the Circuit Court erred in admitting evi- 
dence to show that the note was intended to be made for fifty- 
two 25-100 dollars, and that the word ‘* dollars’? was omitted 
by mistake. It is also argued, that the note is void for uncer- 
tainty. 

1. If the words appearing on the note, enable us to deter- 
mine with certainty, what word was omitted in writing the 
note, then the legal effect of the instrument is the same as if 
that word had been inserted. The defendant promised to pay 
‘¢ the sum,”’ and from these words, according to their ordinary 
signification, it is obvious, that the promise was to pay money. 
The money to be paid was of a denomination of which 25-100 
was a fraction. There is no denomination of money in use in 
our country, nor any now recollected as used in any other coun- 
try, divisible into hundredths, as a regular fraction, except the 
dollar ; certainly, as the contract was made here, the fraction 
employed in this note, shows beyond doubt or question, that 
the word omitted was the word ‘‘dollars.”” In Boothe v. 
Wallace, 2 Root, 247, it was held, that a note being made for 
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‘¢ thirty-two, twelve shillings and five pence,” the word 
‘¢ pounds” was necessarily implied, so that the note was held 
to be for thirty-two pounds twelve shillings and five pence. In 
Grant v. Brotherton, T Mo. Rep. 488, a similar question 
was decided. See also McCoy v. Gilmore, T Ohio Rep. 392. 

As we hold that this note, upon its own face, is for fifty- 
two dollars and twenty-five cents, there was no use for the 
evidence offered to show that the parties intended it to be for 
that sum, and the defendant was not injured by its admission. 
The judgment, with the concurrence of the other judges, is 
affirmed. 


Guitar, e¢ al., Appellants, vs. Gorpon, e¢ a/., Respondents. 


1. The eleventh section of the act concerning “wills”? (R. C. 1845,) was 
only intended to make provision for children unintentionally omitted by the 
testator. Where a will named the deceased daughter of the testator, but 
made no mention of her children, this raises the presumption that the chil- 
dren were in the mind of the testator and intentionally omitted. 

2. A testator recited in his will, as follows: “ I have heretofore given to my 
daughter, E. G., in property, the sum of $907.7 This was the only 

, mention of the daughter, and no mention was made of her children. She 
was dead when the will was made, but no mention was made of her death. 
The residuary clause of the will was as follows: “ After the specific devi- 
ses, there will remain a large amount undisposed of, which I direct shall be 
distributed among all my children, share and share alike, except my son, J. 
M. G.” Held, that under the act concerning wills, the children of E. G. 
are entitled to the share of the residue she would have taken, had she been 
living. 


Appeal from Boone Circuit Court. 


This was a proceeding by petition, founded on the eleventh 
section of the act concerning wills. The plaintiffs were the 
children of Emily Guitar, who was a daughter of David Gor- 
don, the testator, who made his will in April, 1848, and died 
in the month of January, 1849, Emily Guitar, the mother of 
the plaintiffs, died during the year 1847, prior to the making 
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of the will. The object of the proceeding was to have an in- 
testacy declared on the part of David Gordon, as to the-plain- 
tiffs, upon the ground, that they were not provided for, or 
named in their grandfather’s will, and to obtain contribution 
from the legatees to make up their share of the estate. 

David Gordon, the testator, had a large family of sons and 
daughters, all of whom survived him, except his daughter, 
Emily Guitar. He died possessed of a large estate, real and 
personal, worth about $30,000. 

The testator named all his children in his will and gave lega- 
cies to some of them, and recited the sums he had given to the 
others by way of advancement. Emily Guitar was mentioned 
in the will, as the other children, and though dead at the time, 
no mention was made of her death; nor were her children 
named or provided for. The testator recited in his will that 
‘*T have heretofore given to my daughter, Emily Guitar, in 
property, the sum of nine hundred and seven dollars, by way of 
advancement.” ‘* After the specific devises,” the testator de- 
clared, ‘‘ there will then remain a large amount undisposed of, 
which [ direct shall be distributed among all my children, share 
and share alike, except my son, James M. Gordon,” who had 
already been provided for. Some of the testator’s grand- 
children, whose parents are living, are mentioned in the will, 
and a provision was made for them; no mention was made of 
the plaintiffs, nor was any provision made for them, otherwise 
than as above stated. The advancement made to Mrs. Guitar 
was not an equal proportion of his estate ; much larger ad- 
vancements had been made to some of the children. 

The court, under the facts, declared that the plaintiffs were 
not entitled to the relief they sought, and condemned them to 
the payment of costs. From this judgment an appeal was 
taken. 

Leonard and Gordon, for appellants. 1. The word ‘¢ chil- 
dren,” in the residuary clause of the will, must be taken in its 
ordinary sense, and so be confined to immediate descendants. 
T Paige’s Ch. Rep. 828. Oxford v. Churchill, 3 Ves. & Bea. 
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68. Reeves v. Brymer, 4 Vesey, jr., 692. Radcliffe v. 
Buckley, 10 Vesey, jr., 195. 2, The plaintiffs are not nam- 
ed in the will, within the meaning of the statute, so as to ex- 
clude them from a share in the inheritance. The words of the 
statute are explicit, and if taken in their ordinary acceptation, 
this position is clear beyond cavil. It is insisted, however, 
that the object of the legislature was, to produce an intestacy 
only when the child was unknown or forgotten, and so uninten- 
tionally omitted ; and that, while the presumption is, that the 
omission was unintentional, yet this presumption is repelled in 
every case, where it appears from the whole will that the child 
was in the mind of the testator and intentionally disinherited. 
This is the Massachusetts construction of an act somewhat 
similar, but a construction that grew out of the preamble of 
their act, and the propriety of which has recently been ques- 
tioned in their own courts; ( Zucker v. Boston, 18 Pick. Rep. 
167. Perry vy. Foster, 1 Mass. Rep. 166;) and it is re- 
spectfully insisted that it is an interpretation contrary to the 
established rules for the construction of statutes, not called for 
by any views of a wise public policy, and one that should not 
be adopted by our courts. While the law allows parents to 
forget the duty they owe their children, by casting them upon 
the world for a support and education, it presumes that such is 
not the parent’s intention, in every case where tiat intention is 
not manifested in the mode prescribed by the act. Act of 
1807, 1 Edwards’ Dig. p. 132, sec. 22; p. 405, sec. 28. 
Rey. Codes of 1825, 1835 and 1845. Block v. Block, 3 Mo. 
Rep. 595. Even under the Massachusetts construction, there 
is nothing in the present will to repel the presumption the law 
raises. Tucker v. Boston, 18 Pick. 167. 

Adams and Hayden, for respondents. The will shows that 
the petitioners were present to the mind of the testator, and 
therefore, he did not die intestate as to them. They are not 
mentioned by name, but they are evidently represented in the 
name and person of their deceased mother, Emily Guitar. 
The legislature never intended to abridge the right of persons 
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to dispose of their property as they please; on the contrary, 
its object was to carry out the intention of testators, and to 
enable courts to look beyond the face of the will to ascertain 
this intention. By the law, as it stood, courts could not go 
beyond the will, and assume that the testator would have made 
a different disposition if a certain state of facts had been pre- 
sent to his mind; and that he unintentionally, from pain or 
other cause, omitted to provide for some of his children. This 
statute was passed to remedy this evil; not to defeat the in- 
tention of the testator when clearly ascertained from the face 
of the will. This is the Massachusetts construction of a simi- 
lar statute, though its language is stronger for the petitioners 
than our’s. Perry v. Foster, 1 Mass. Rep. 146. Church v. 
Croaker, 3 Mass. 19. Wilder vy. Brewer, 2 Mass. 570. 
Wilder v. Goss, 14 Mass. 857. See also, 2 N. H. 499. 
Block v. Block, 3 Mo. Rep. 594. 58 Porter, 452. 


Scorr, Judge, delivered the opinion of the court. 


1. Our laws permit every person of sound mind and of com- 
petent age, to dispose of all his estate, real and personal, say- 
ing to the widow her right of dower. He may disinherit his 
children and bequeath his property to whom he sees fit. The 
eleventh section of the act concerning wills provides, that if 
any person make his last will, and die, leaving a child or chil- 
dren, or descendants of such child or children, (in case of 
their death, ) not named or provided for in such will, every 
such testator, so far as shall regard any such child or children, 
or their descendants, not provided for, slfall be deemed to die 
intestate. This section has been held only to make provision 
for children or their descendants, unintentionally omitted by 
their parent from forgetfulness or any other cause. If a child 
is expressly excluded from any portion of the estate by the 
will, he is provided for in the meaning of the act. In such 
case, it plainly appears that the child was not forgotten. 
Block y. Block, 3 Mo. Rep. 408. A law in Massachusetts 
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directs that, in case a child vr children, or their legal repre- 
sentatives, in the event of their death, shall not have a 
legacy given him, her or them, by the will of their father 
or mother, he, she or they shall have a proportion of the 
estate of their parents assigned unto him, her or them, as 
though such parent had died intestate. Under this statute, it 
was held that, if the testator, in his will, mentions a son-in- 
law and one of his children, it thereby sufficiently appears, 
that the other grand children by that son-in-law were in the 
mind of the testator, and therefore not entitled to come in, as 
if unintentionally omitted. Wilder v. Goss, 14 Mass. Rep. 
357. If a child is named in a will and it is known that such 
child has descendants, it is impossible to say they were not in 
the mind of the testator. The object of the section must be 
borne in mind. It is not to prevent parents from disinheriting 
their children, but merely to make provision for those who may 
have been unintentionally omitted. Under a statute in New 
Hampshire, similar in its language to that above cited from the 
code of Massachusetts, it was held, that a testator, leaving 
seven grand children, children of a deceased son, if in his will 
he mentions two of these grand children, and also their father, 
the presumption of law was, that the other five grand chil- 
dren were not omitted through forgetfulness. Merrill & wife 
vy. Sanbourn, 2 N. H. 499. 

2. Although by naming the mother in the will, the presump- 
tion may be raised that her descendants were in the mind of the 
testator, if he knew of their existence, yet we are of opinion, 
that the will now under consideration, by a just construction of 
the statute concerning wills, entitles Mrs. Guitar’s children to 
the portion she would have received, had she survived her 
father, the testator. The thirteenth section of the act con- 
cerning wills provides that, if an estate shall be devised to a 
child, and the devisee shall die before the testator, leaving 
children, such children shall take the estate devised, as the 
devisee would have done had he survived the testator. This 
section, taken in connection with the eleventh section above 
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cited, and that which directs that all. courts concerned in the 
execution of wills, shall have due regard to the true intent 
and meaning of the testator, furnishes a principle by which this 
controversy may be determined. This principle would give to 
the children of Mrs. Guitar the estate that was seemingly de- 


- vised to her. The justice of the rule, when applied to a case 


in which the testator was ignorant of the death of his child, 
would be obvious. In such an event, would her children be 
deemed to be named, and therefore disinherited ? Would there 
be an intestacy as to them, or wouid they take the portion 
designed for their mother by the will? The mother being 
dead, no doubt the bequest to her was void. If the will is 
construed in reference to the provisions of the statute which 
have been cited, would not every one say that, in such case, it 
was the intention of the testator that the children should take 
their mother’s share? If the provision made for the daughter 
should be less than an equal part of the estate, to declare an 
intestacy as to her children, would be doing violence to the 
principle that recognizes the right of a testator to disinherit his 
children and to dispose of his property as he pleases. It is 
a rule that, in order to form a right judgment whether a case 
is within the equity of a statute, you should suppose the law 
maker present and propound to him this question: Did you 
intend to comprehend this case? Then you must give your- 
self such answer as you may imagine he, being an vpright 
and reasonable man, would have given. If it be that he did 
mean to comprehend it, you may safely hold the case to be 
within the equity of the statute; for while you do no more 
than he would have done, you do not act contrary to the stat- 
ute, but in conformity thereto. 6 Bacon, 386. We are not 
making a will for the testator, but construing a statute. The 
peculiar circumstances of this case liken it to the case of a 
bequest to a dead child, of whose decease the testator was 
ignorant. Here the testator regards one who is known to be 
dead as though she was alive. Bearing in mind the principle 
which pervades our law of descents, that among children, if 
27—VvOL. XVII. 
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part of them be dead and a part living, the children of those 
dead shall take the place of the deceased parent, the testator 
treated his daughter, who had departed this life, as though she 
had been alive. The death of Mrs. Guitar is not alluded to; 
she is mentioned as though she was alive. What advancement 
he had made to her is stated, as well as that to the rest of his 
children. After speaking of her precisely as he does of those 
who are alive, he directs that the residuum of his estate should 
be divided among his children, expressly excluding one who 
had already been sufficiently provided for. His object in all 
this must have been, that her children should enjoy the provi- 
sion made for her. The mother, though dead, was, in his mind, 
the representative of her children. Where a testator directed 
by his will that his estate should be equally divided among his 
children, and stated that certain amounts received by them 
should be rendered by each to the estate before being entitled 
to a distribution, and among those who had obtained advance- 
ment, named his son as having, in his life time, received a 


specific amount, it was held, that a grandson, descendant of | 


the son, was entitled to a distributive share under the will. 3 
Por. Ala. 452. 

Judge Ryland concurring, the judgment will be reversed and 
the cause remanded. 


Hurr, Respondent, vs. Knapp, Appellant. 


1. A justice of the peace has power to take a confession of judgment, on a 
day other than his regular law day. Oyster v. Shumate, 12 Mo., and Hun- 
ter v. Reinhard, 13 Mo., overruled. 


“Appeal from Buchanan Circuit Court. 


J. B. Gardenhire, for appellant, relied upon Oyster v. 
Shumate, 12 Mo. Rep. 580, and Hunter y. Reinhard, 13 
Mo. Rep. 28. : 
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Leonard and Loan, for respondent. 1. A judgment on 
confession rendered by a justice of the peace ona day other 
than a regular law day, is not erroneous, and cannot be im- 
peached even in a direct proceeding. It is no where provided 
in the statute, that a judgment by confession shall not be taken 
on any day other than a regular law day, and there is nothing in 
the general scope and tenor of the act thus to limit the justice’s 
power in this matter. 2. Even if the judgments are irregular, 
the irregularity cannot be taken advantage of in a collateral 
proceeding. 


GAMBLE, Judge, delivered the opinion of the court. 


Huff commenced a civil action in the Circuit Court of Buch- 
anan county to recover possession of a tract of land. In his 
petition he claimed title to the premises under a sheriff’s deed, 
by which the title of the defendant was conveyed to him. The 
sale by the sheriff was made under two executions issued from 
the Circuit Court upon transcripts of two judgments confessed 
by Knapp in favor of Huff, before a justice of the peace, 
which transcripts had been filed in the office of the clerk of the 
Circuit Court. The defendant, in his answer, admits the judg- 
ments before the justice, the filing of the transcripts, the issu- 
ing of the execution from the Circuit Court, the levy and sale 
by the sheriff to the plaintiff, and the execution of the sheriffs 
deed ; but asserts that the whole proceeding was inoperative 
and void, because, as he alleges, the pretended judgments con- 
fessed before the justice of the peace, were confessed on a day 
which was not a regular law day of the justice, and not a day 
to which any cause pending before the justice had been con- 
tinued ; and that the confessions were not made at the office of 
said justice, but at some other place, and therefore, the judg- 
ments, and all subsequent proceedings, were void. In his an- 
swer, the defendant admits that, at the date of the sheriff’s. 
sale to the plaintiff, he was in possession of the premises, and 
has ever since continued in that possession, holding under his. 
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son, Ruliff Knapp, who, he says, owned the legal title to the 
land. The whole ground of the defence is, that the judgments 
were confessed before the justice of the peace, on a day other 
than a law day; and on the record, it appears that the justice 
was called as a witness on the trial, and testified to the fact, 
that he had fixed the days for the return of process before him, 
and that these judgments were confessed on a different day 
from his regular return day, and when there was no cause 
standing for trial. 

1. It is apparent that the only question material to this 
case is, whether the judgments and proceedings under them 
are void; for if they are not, then, as the defendant admits 
in his answer that he was in possession of the premises at the 
time of the sheriff’s sale, and ever since, he must, as a matter 
of course, yield up the possession, as he will not be permitted 
to dispute the purchaser’s title. The question of the validity 
of the judgments is distinctly raised in the answer of the de- 
fendant, and cannot be affected by any instructions given by 
the court ; and therefore, the instructions asked and given or 
refused on both sides, will not be noticed. The whole law of 
the case is presented on the pleadings. 

In Oyster v. Shumate and 4Ammerman, 12 Mo. Rep. 581, 
@ case was presented to this court, involving the power of a 
justice of the peace to take the confession of a judgment on a 
day other than his law day. In that case, an execution had 
been issued from the Circuit Court upon the transcript of a 
justice’s judgment, and a motion was made to quash the execu- 
tion. It appears from the opinion delivered in the case, that 
the Circuit Court had permitted the justice to testify on the 
hearing of the motion, and that he stated that the confession 
was made on a day other than his law day, and was not in 
writing, as required by the statute. The Circuit Court quashed 
the execution, and on error to that court the decision was 
affirmed in this court on both the grounds of the motion ; first, 
because the confession was not on a law day ; second, because 
it was not in writing. In Hunter v. Reinhard, 13 Mo. Rep. 





ascaee aI a” SRP TOTNES a. 

















JANUARY TERM, 1853. 41T 


Huff v. Knapp. 








23, the question was again before this court, whether a justice 
can take the confession of a judgment on any day other than 
his law day, and it was decided by a mere reference to Oyster 
v. Shumate, as governing the question. Hunter v. Reinhard 
was also a case of a motion to set aside an execution issued 
from the Circuit Court, and the levy and sale under it. The 
present attempt is to carry the doctrine of those cases still far- 
ther, and to have the law declared, that a purchaser at a sher- 
iff’s sale, made under an execution issued from the Circuit 
Court upon a transcript from a justice, may have his title de- 
feated in a collateral action, by introducing the justice or any 
other witness who will testify that a judgment was rendered on 
a day other than the law day of the justice. It would only be 
under the pressure of authority not to be resisted, that we 
would admit such to be the law. In Murray v. Laften, 15 
Mo. Rep. 623, a case was presented to this court at which the 
title of a purchaser at a sheriff’s sale was impeached upon the 
ground that the execution which had been issued by the justice 
was made returnable in sixty days from its date, when the law 
requires that it should be made returnable ninety days from 
date. The transcript filed in the clerk’s office showed an exe- 
cution from the justice returnable ninety days from date, but 
upon the trial, the justice appeared as a witness and produced 
the original execution which was returnable sixty days from 
date, and he testified there was a mistake in the transcript, 
made in copying the execution. It was held that the title of 
the purchaser, under the execution which issued upon a tran- 
script of apparently regular proceedings, before a justice of 
the peace, was not to be affected by the exhibition of evidence 
in a collateral action, showing that the execution issued by the 
justice was void. Reference is made to that case as contain- 
ing the principles which will be applied to protect titles acquir- 
ed under this description of proceedings. 

In the statute establishing justices’ courts, every justice of 
the peace is authorized to hold a court for the trial of actions 
enumerated in certain sections. The second section of article 
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one confers jurisdiction on justices over certain actions and 
proceedings, divided into classes, the fourth class of which is 
thus described: ‘‘ Fourth, to take and enter judgment on the © 
confession of a defendant, where the amount confessed shall 
not exceed the amount for which a justice is authorized to ren- 
der judgment in an action.”” The second section of article six 
prohibits the entry of a judgment upon confession without pro- 
cess, unless the defendant voluntarily appears before the jus- 
tice, and the confession be in writing, signed by defendant. 
The first section of the second article directs, that every justice 
of the peace shall appoint a day every two months, for the 
return of all summons by him issued ; and every summons shall 
be made returnable on such day, except in cases where it is 
otherwise specially provided. There are many clauses of the 
act which speak of the ‘‘ term of the court,” and the continu- 
ance of causes from one ‘‘ term” to the next; and indeed, it 
is the apparent intent of the act to cause the general disposi- 
tion of the business of the justice to be made at fixed periods ; 
but still, it is equally apparent, from many provisions of the 
act, that the justice is not confined in the execution of his judi- 
cial functions to the days he may have appointed for the return 
of process. He may adjourn a cause to his next law day, or 
for a longer time, to enable the parties to obtain testimony, 
or for any other period, with the consent of parties. Art. 
8, section 21. Every adjournment, upon the application of a 
party for the absence of a witness, shall be for such reason- 
able time as will enable the party to procure the witness. Art. 
8, sec. 23. Every witness fined for non- attendance, may ap- 
pear before the justice at any time before.the expiration of 
thirty days, and show cause for its remission, and he may re- 
mit it. Art. 4, sec. 6. A judgment of non-suit or of default 
may be set aside upon cause shown, at any time within fen 
days from its rendition. Art. 5, sec. 9. These, and many 
other provisions show, that the act contemplates the justice act- 
ing judicially on other than his law days. In relation to the 
confession of judgments taken upon the voluntary appearance 

















JANUARY TERM, 1858. 419 





Huff v. Knapp. 





of the parties, without process, there is nothing in the statute 
which prohibits their being taken on other than the law days of 
the justice ; and when the provision is examined, it will appear 
to have been the intent of the act that they may be taken on 
any day. The first section of article six provides, that ‘‘ a 
justice of the peace may enter a judgment by confession of the 
defendant, in any case where the amount does not exceed his 
jurisdiction.” The next section declares, ‘‘ that no confession 
shall be taken, or judgment rendered thereon, unless the fol- 
lowing requisites be complied with: First, the defendant 
must personally appear; second, the confession must be in 
writing, signed by defendant and filed with justice.” Then 
follows a proviso or explanation in these words: ‘‘ nothing 
herein contained shall be construed to extend to confessions of 
judgment in actions commenced by process.’? Where the de- 
fendant has been brought before the justice, by process, re- 
turnable to his law day, no such forms are necessary to author- 
ize the confession of the judgment. The forms prescribed, as 
they apply to other cases than those which would be regularly 
before the justice on his law day, are designed to be used in 
cases where the confession is on a different day, and are des 
signed to guard individuals against the incautious or improper 
action of justices of the peace in entering judgments on con 
fession, where no confession was intended to be made, or where 
some other individual may have personated the defendant. The 
written evidence of the confession is to be filed, and the person 
of the defendant is to be before the justice. In the opinion of 
the court, the act confers power and jurisdiction upon justices 
of the peace, by their style of office, and not upon their courts 
as such; and there is no resemblance, in this particular, be- 
tween such courts and the courts of record, which possess 
powers under the law only, as they are open and acting as 
courts. There cannot, therefore, be any argument in this 
case drawn from the fact, that in vacation of the courts of 
record, the judges cannot exercise the powers of a court. 

It is apparent, from what has been said, that we do not as- 








JEFFERSON CITY. 


Crouch v. Plummer et al. 








sent to the law as stated in Oyster v. Shumate, and recog- 
nized in Hunter v. Reinhard, and it is proper that we state 
the opinion of the court thus early after those decisions have 
been made, that no injury may be done by the continued prac- 
tice upon them by the courts of the state. It is only when we 
are satisfied that an error has been committed in the decisions 
of our predecessors, which may be corrected before it has be- 
come a rule of property, that we feel willing to interfere with 
previous adjudications. In our state, where the tenure of the 
judicial office is but for a short period, it is of the utmost im- 
portance that great delicacy should be observed, in overruling 
or shaking the authority of previous decisions. If in the 
change to which the court must be subject, the spirit of innova- 
tion and disregard of precedents shall find place, the adminis- 
tration of the law will become too uncertain, and too danger- 
ous to the rights of the people to be endured. While we en- 
tertain this opinion, we feel that in a case like the present, we 
will unsettle no title, and do no injury, by overruling the cases 
of Oyster v. Shumate, and Hunter v. Reinhard. 

It is the opinion of the court, there is nothing in the statute 
to forbid a justice from taking a confession and entering a 
judgment thereon, on other days than his law days, and that, on 
the contrary, the statute contemplates such practice. 

One of the judgments in this case appears, on its face, to 
have been confessed by a writing signed by the defendant, who 
was present personally before the justice. The judgment, 
with the concurrence of the other judges, is affirmed. 


Croucu, Defendant in Error, vs. Piummer, ef. al., Plaintiffs 
in Error. ‘ 


1. Under the act concerning “ fees”? (R. C. 1845,) a sheriff is not entitled to 


a per diem both for the attendance of himself and his deputy upon the same 
court, 
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Error to Newton Circuzt Court. 


James B. Gardenhire, for plaintiffs in error. 






Ry.anpD, Judge, delivered the opinion of the court. 






Milner F. Crouch, as sheriff of Newton county, presented 
to the Circuit Court of said county an account for examination 
and allowance, of which the following is a copy, viz : 

‘¢ Newton county, to M. F. Crouch, Dr. 

Newton county Circuit Court, November term, A. D. 1850. 










For summoning grand jury, - . - - $4 00 
For six days’ attendance on said court, as sheriff, at 

$1 50 per day, : - . - 900 
For serving ten spas. to go before rena jury, at 50 
*cents each, - - - - - - - 5 00 
Keeping fire, &e., -  - bak, Ceca - 400 





Three non-ests on spas. before grand jury, at 10cts., 30 
For six days attendance by deputy sheriff, at $1 50 
per day, - - - - - - 9 00 
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On this account was the following statement, made by the 
circuit judge and the circuit attorney, and signed by them : 

‘¢ We have examined the above bill of costs, and find it to 
be correct, and allow the sum of thirty-one dollars and thirty 
cents, and order the clerk of the Circuit Court to certify the 
same to the County Court for payment.” 

This account was accordingly certified by the clerk of the 
Circuit Court to the County Court for allowance and payment. 
The County Court allowed the sum of twenty-two dollars and 
thirty cents, and rejected and refused to allow the item of nine 
dollars, charged for six days attendance ofthe deputy sheriff, 
as stated in said account. 

At the May term of the Circuit Court, in the year 1851, the 
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said Milner F. Crouch filed his petition in said court, praying 
for a mandamus to the County Court, directing and requiring 
that court to allow the said item of nine dollars in said account, 
which they had refused before that time to allow, or to show 
cause why a peremptory mandamus should not be awarded, 
commanding said court to allow the same. 

In his petition he states, that the County Court refused to 
allow him the sum of nine dollars certified to them for his at- 
tendance on the Circuit Court, as sheriff, six days, at Novem- 
ber term of the Circuit Court, 1850. The County Court filed 
their answer denying the facts set forth in his petition, and 
stated that they did audit, allow and pay the same. 

The petitioner, upon the hearing of the application, after the 
County Court had put in their answer, offered a certified copy 
of the record of the proceedings of the County Court, had 
upon the application of the petitioner before that court, to have 
the account audited, allowed and paid; which said copy of the 
record is as follows: . 

‘¢ Newton County Court—November term, A. D. 1850. 

‘¢ This day comes M. F. Crouch, and presented an account 
against the county of Newton, for services rendered as sheriff 
of said county, at the November term of the Circuit Court, A. 
D. 1850, amounting in all to the sum of thirty-one dollars and 
thirty cents. The court, after having examined said account, 
do order that the item of nine dollars in said account charged, 
as per diem allowance, as deputy sheriff, be stricken out from 
said account, and that the aforesaid M. F. Crouch be allowed 
the sum of twenty-two dollars and thirty cents; and that a 
warrant issue for the last named amount, as per account filed.”? 
This was all the evidence. The Circuit Court ordered that a 
peremptory mandamus issue. The County Court excepted to 
this, and brings the case here by writ of error. 

1. In this case, the Circuit Court erred in ordering a per- 
emptory mandamus. The answer of the County Court was 
sustained by the record offered in evidence, and it overturned 
the case set forthin the petition. There was no basis left for 
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the Circuit Court to issue a peremptory writ upon. The peti- 
tioner alleges that the County Court refused to audit, allow 
and pay the item of nine dollars for his services as sheriff, in 
attending the Circuit Court six days, at November term, 1850. 

The County Court deny this, and say that they did audit, 
allow and pay the same. The proof of it is, that the whole 
amount is allowed the petitioner by the County Court, except 
the item of nine dollars ordered to be allowed by the circuit judge 
and circuit attorney, for the six days’ attendance on the Circuit 
Court, at November term, 1850, by the deputy sheriff. There 
were two items of nine dollars each—one for the attendance on 
the Circuit Court at November term, 1850, six days, by the 
sheriff, M. F. Crouch. The other, for six days’ attendance on 
said court, at same term, by the deputy sheriff. 

This last item was rejected by the County Court, and very 
properly rejected. The law no where permits the sheriff and 
his deputy, each, for the daily attendance on the court, to claim 
one dollar and fifty cents. The sheriff is allowed the sum, but 
he only is allowed it. If the attendance be by a deputy, the 
fee is allowed in the name of the sheriff. There are some 
counties where the business of a sheriff requires several depu- 
ties, yet no one ever before supposed the sheriff and each de- 
puty could claim the daily allowance for attending the same 
court. R. C. 1845. Statute concerning fees, p. 498. Sher- 
iffs’ fees in civil cases, ‘‘for attending each court, per day, 
one dollar and fifty cents.” This is the law authorizing the 
Circuit Court to make the allowance to the sheriff, but this 
does not authorize an allowance to the sheriff and to his depu- 
ty too, at the same term, for the attendance of each. The fee 
bill produced in this case, by the sheriff, does not come within 
the twenty-second section of the second article of the act con- 
cerning costs. R. C. 1845, p. 251. It was for services ren- 
dered as sheriff, not in any criminal case, but in performing 
general duties belonging to his office. It was not a ‘bill of 
costs,”? within the meaning of said section. It was the right of 
the County Court to examine the account produced for allow- 
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ance, and if that court found that in such account charges had 
been made for services not by law permitted to be charged 
against the county, it was the duty of the court to reject and 
refuse to allow for such. 

The judgment of the Circuit Court ordering a peremptory - 
mandainus to the County Court in this case, is erroneous. It 
must, therefore, be reversed—and the other judges concurring, 
the same is reversed. 


ELLINGTON, Respondent, vs. Moorz, Appellant. 


1. The mere fact that a creditor is temporarily absent from the county of his 
residence, leaving no white person of his family over the age of fifteen 
years at his usual place of abode, will not authorize an attachment against 
his property. (Kingsland v. Worsham & Robinson, 15 Mo. Rep. affirmed.) 

2. The term “ family,” as used in the act regulating the service of process, 
is not confined to persons under the control, or inthe employ of the defend- 
ant. Thus, if a son takes his widowed mother to reside with him, she is a 
member of his family, within the meaning of the statute. 


“Appeal from Chariton Circuit Court. 


Abell & Stringfellow, for appellant. 1. A mere tempo- 
rary absence from the usual place of abode, although during 
such absence, no white member of the family be present, dees 
not authorize an attachment. 2. It is not necessary that a 
person should be in the employ or under the control of another, 
to constitute such person a member of the family of such other. 
A father or brother may be a member of the family of a son or 
brother, within the meaning of the statute, although the latter 
may neither employ or control the former. See Johnson’s 
and Webster’s definitions of the term ‘‘ family.” 

Clark, for respondent. 


GamBLE, Judge, delivered the opinion of the court. 


Ellington sued out an attachment against Moore, alleging in 
the affidavit filed with the petition, that Moore had absconded 
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or absented himself from his usual place of abode in this state, 
so that the ordinary process of law could not be served upon 
him ; and also, that he was about to move his property out 
of this state, so as to delay, hinder or defraud his credit- 
ors. The writ was served by attaching the effects of Moore, 
and by personally summoning him to answer the action. At 
the return term, he filed a plea under the statute, denying the 
facts stated in the affidavit. Upon this plea two issues were 
made: First, whether the defendant had absconded or absented 
himself from his usual place of abode, so that the ordinary 
process of law could not be served upon him; second, whether 
he was about to remove his property from the state, with in- 
tent to delay, hinder or defraud his creditors. After the evi- 
dence was closed, the plaintiff asked the following instructions : 

1. If the jury believe from the evidence that, at the time the 
attachment issued, Moore was absent from the county of Chari- 
ton, and that there was no white person of his family then at 
his usual place of abode in said county, over the age of fifteen 
years, they ought to find the first issue for the plaintiff. 

2. That, in order to enable the sheriff of Chariton county to 
serve the ordinary process of law on the defendant, Moore, the 
jury must believe from the evidence that, at the time the writ 
was issued, Moore, the defendant, was in the county of Chari- 
ton, or had in said county a usual place of abode, at which 
there was some white person of his family above the age of 
fifteen years. 

3. That if the jury believe from the evidence, that the de- 
fendant, at the time the writ was issued, was about to remove 
his property or effects out of this state, with intent to hinder, 
delay or defraud his creditors in the collection of their debts, 
then they ought to find the second issue for the plaintiff. 

4. If the jury find from the evidence, that W. J. Moore, at 
the time the writ of attachment was issued, was about to re- 
move his property or effects out of the state with intent to hin- 
der his creditors in the collection of their debts, then they 
ought to find the second issue for the plaintiff. 
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5. If the jury find from the evidence that, at the time the 
writ issued, the defendant, Moore, was about to remove his 
property or effects out of this state, with intent to delay his 
creditors in the collection of their debts, then they ought, on 
the second issue, to find their verdict for the plaintiff. 

6. That, although white persons, over the age of fifteen 
years, may have been living at the usual place of abode in 
this state, of defendant, yet, if the jury believe also that such 
white persons were not in the employ of said Moore, they must 
find for plaintiff, unless they also believe that said Moore had 
not, at the date of the affidavit, absented himself from his 
usual place of abode in this state. 

7. That, although the jury may believe that white persons, 
over the age of fifteen years, lived at the usual place of abode 
of defendant, in this state, yet the jury must not regard such 
persons as competent to be served with process in this case, 
unless they also believe from evidence, that Moore had such 
persons in his employ or under his control. 

The court gave all the instructions asked by plaintiff. To 
the giving of Ist, 2d, 6th and 7th instructions the defendant 
objected, and his objections being overruled he excepted. 

The defendant asked the court to give the following instruc- 
tions, to-wit : 

1. That the affidavit in this case is no evidence, and is not 
to be regarded as such by the jury. 

2. That the jury will find the issue, as to the intent of the 
defendant in removing his property, for the defendant, unless 
they believe from the evidence that, in shipping his tobacco, 
the defendant intended to defraud, hinder or delay his credi- 
tors. 

8. If the jury believe, that defendant, in shipping his to- 
bacco, was pursuing the usual course of his business, and was 
not removing it for the purpose of hindering, defrauding or 
delaying his creditors, they will find the issue, as to his intent 
in removing his property, for defendant. 

4. If the jury believe from the evidence that, at the time the 
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writ was issued, defendant’s usual place of abode was in Char- 
iton county, and that defendant had only gone to St. Louis on 
his proper business, with no intention to abandon his residence, 
but with an intention to return to his usual place of abode, and 
did so return within a few days after the issuing of said writ, 
and could then have been served with the ordinary process of 
law; and that the defendant was, in fact, long before the re- 
turn of the writ, served with the summons in this case, then 
the jury ought to find for the defendant as to the issue as to 
absence. 

5. If the jury believe that, after the writ issued, and long 
before its return, the defendant was in Chariton county, at his 
usual place of abode, so that a writ could then have been 
served upon him, they ought to find the issue, as to absence, 
for defendant. 

6. Although the jury may believe, that defendant was not 
in Chariton county on the day the writ issued, yet if they be- 
lieve that he was absent temporarily, and in his regular course 
of business, and that he returned to Chariton county within a 
few days after the issuing of the writ, and remained in said 
county for many weeks openly, and so that the ordinary pro- 
cess of law could have been served upon him; and that it was, 
in fact, served upon him long before the return day of the writ, 
they ought to find for defendant, as to absence. 

7. It is not necessary that a person should be a wife or child, 
to constitute such person a member of a family ; but if the 
jury believe, that Dr. Bull and his wife and children were living 
with Moore, at Moore’s house, and that, at the time of the is- 
suing the writ, the wife or any child of Dr. Bull was at the 
house of defendant, and living as above mentioned, over the 
age of fifteen years, then they may find that the ordinary pro- 
cess of law could have been served on Moore. 

8. If the jury believe from the evidence that, at the time the 
writ was issued in this case, Dr. Bull, the father-in-law of de- 
fendant, with his wife and children, were living with Moore, at 
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Moore’s usual place of abode, in the house then and before 
occupied by Moore as a residence, and that Moore had left his 
children, furniture and servants in and at the house, under the 
care of Bull and his family, and at the time the writ was is- 
.sued the wife of Bull or his daughter, white persons, over the 
age of fifteen years, were at such house, then the ordinary 
process of law could have been served on Moore. 

The court gave the 1st, 2d and 8th, and refused the others, 
to-wit: the 3d, 4th, 5th, 6th and 7th instructions. 

A verdict was found for the plaintiff and a judgment was 
afterwards rendered for him, from which the defendant ap- 
pealed. 

1. The first and second instructions given for the plaintiff 
declare, that the defendant was liable to the process of attach- 
ment, if he was absent from the county in which he resided, 
and there was no white person of his family at his usual place 
of abode, upon whom process could be served. The law, as 
thus declared, is in conflict with the decision of this court in 
Kingsland vy. Worsham & Robinson, 15 Mo. Rep. 659. In 
this decision, the views of this court are declared upon the 
clause of the statute which relates to the absconding of a 
debtor, or his absence from his usual place of abode; and 
that decision will determine the present case. 

2. ‘The sixth and seventh instructions given for the plaintiff, 
are incorrect, in confining the term ‘‘ family”? as used in that 
part of the act regulating practice, which directs the mode of 
serving process, to those of the defendant’s household who 
may be in his employ, or under his control. 

If a son takes his widowed mother to reside with him, and 
his house is her home, she is, within the terms of the statute, a 
member of his family, to whom process against him may be 
delivered ; and yet she may not be employed by him, nor be, in 
a legal sense, under his control. 

As this case will, in all probability, be determined by the 
application of the law as declared in Kingsland y. Worsham 
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& Robinson, it is not thought necessary to examine the in- 
structions which were asked by defendant and were refused by 
3 the court. 

7 The judgment, with the concurrence of the other judges, is 
: reversed, and the cause remanded for further proceedings. 


Vauenn ef. al., Appellants, vs. Guy, Respondent. 






: 1. V. by deed of gift, in 1837, conveyed a female slave to his grand-daugh- 
ter “and her heirs forever.” A subsequent clause of the deed provided that 
; if the donee should die leaving no lawful issue, the slave and her increase 
should be equally divided among the sons and daughters of V. Held, V.’s ; 
grand-daughter took an absolute estate, and the remainder was void. 


Appeal from Randolph Circuit Court. 





Clark, for appellant, urged the court to review the decision 
in the case of Wilson v. Cockrill, 8 Mo. Rep. 1. 

Leonard, for respondent. 1. The limitation to the plain- 
tiff, on the death of the first taker, is too remote and therefore 
void. Fearne on Remainders, 445. 2. If this be otherwise, 
and the present limitation over would be valid as an executory 
bequest, or as a conditional limitation operating under the stat- 
ute of uses, yet it is the settled law of this state that such 
limitation cannot be created by a direct conveyance inter 
vivos. 8 Mo. Rep. 1. Bilby v. Moore, 1 Dana Rep. 


Scort, Judge, delivered the opinion of the court. 









This was a suit begun by the appellants, as the remainder- 
men under the deed set forth below, against the respondent, 
who was the father of Susan L. Guy, who intermarried with 
Davis, and afterwards died in 1851, without issue. The suit 
was for the negro woman Louisa, named below, and her increase, 
which were claimed by- the respondent. Ervin Guy was the 
28—voL. XVII. 
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father and heir of Susan L. Guy, who died without issue. The 
deed of gift is as follows : 

‘¢Be it known to all whom it may concern, that I, George 
Vaughn, of the county of Pike and state of Missouri, for di- 
vers good causes and considerations unto me moving, and 
more especially, for the natural love and affection which I have 
and bear for my grand-daughter, Susan L. Guy, daughter of 
Ervin and Nancy L. Guy, do hereby give unto the said Susan 
L. Guy, a certain negro woman slave, by the name of Louisa, 
together with her future increase, to her, the said Susan L. Guy 
and her heirs forever. But in case my said grand-daughter, 
Susan L. Guy, should die, leaving no lawful issue, then the 
negro woman slave, Louisa, and her future increase, if any, 
shall be equally divided between my daughter, Mary M. For- 
tune, and my sons, Peter T. Vaughn, Thomas R. Vaughn, 
William L. Vaughn, and my daughter, Harriet Daugherty. 
Witness, my hand and seal, this 7th day of November, one 
thousand eight hundred and thirty-seven. 

‘‘GEORGE VAUGHN.” (seal. ) 

There was a judgment for the defendant, from which the 
plaintiffs appealed. 

1. There can be no doubt of the correctness of the principle 
asserted in the case of Wilson v. Cockrill, 8 Mo. Rep. 1. 
The distinction between the construction of limitations created 
by deed, and those whose existence depends on wills and con- 
veyances under the statute of uses, is as well founded as any 
in the law. The propriety of this distinction has not com- 
mended itself to the sense of modern times, and it has been 
abolished in many codes of the different states. Our statute 
of conveyances, enacted in 1845, in section 6, has done away 
with it. The deed, however, in the case under consideration, 
was made in 1837, and of course is freed from the operation of 
the statute enacted in 1845. Whatever may be our opinions as 
to the justness of this distinction, we do not feel-ourselves at 
liberty to disregard it. Its authority in the construction of 
legal instruments can only be taken away by the power of the 














JANUARY TERM, 1853. 431 


State to use of Renfro’s Adm/’rs v. Price et al. 








legislature ; hence, our statute on the subject can only influ- 
ence instruments executed after it took effect. 

The remainder having been created by deed, and being made 
to take effect upon a dying without issue, after an absolute es- 
tate had been previously conveyed, the words ‘‘ dying without 
lawful issue’? mean an indefinite failure of issue, and not of 
issue living at the death of the first taker. Hence the remain- 
der was void, as tending to the creation of a perpetuity, and 
Susan L. Guy took an absolute estate, and consequently, upon 
her death, without issue, the slave would be distributed among 
her heirs. 

The other judges concurring, the judgment of the court 
below will be affirmed. 


STaTE, TO USE oF RENFRO’s ADMINISTRATORS, Plaintiffs in 
Error, vs. Prick & Lusk, Defendants in Error. 


1. In an action on an administrator’s bond, where the breach assigned was, 
that the administrator had failed to account for assets of the estate, and had 
converted the same to his own use, and the plea was the statutory plea of 
the general issue, tt was held, that proof that assets had come to the hands 
of the administrator did not make out a prima facie case for the plaintiff. 


Error to Cole Circuit Court. 


Edwards and Parsons, for plaintiff in error. 
Hayden, for defendant in error. 


GaMBLE, Judge, delivered the opinion of the court. 


This was an action of debt on an administrator’s bond, 
brought by the administrators de bonis non of the estate of 
Jesse Renfro, deceased, against Price and Lusk, as the secu- 
rities of one Martin, who was the original administrator on the 
same estate. In the declaration, there were four breaches of 
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the condition of the bond stated. The first breach alleged that 
Martin, the administrator, received personal property of the 
estate into his hands to be administered, and that Martin (who 
was stated in the declaration to be dead, ) did not, in his life- 
time, account for, pay or deliver the said personal property, 
according to the tenor of his bond, but converted the same to 
his own use, and that said personal property never came to the 
hands of the administrators of said Martin, or any person for 
them, but the said property remains wholly unaccounted for, 
and has not been by any person delivered to the administrators 
de bonis non. The second breach is of the same tenor, but 
relates to bonds, notes and evidences of debt, which the breach 
alleges, Martin, the deceased administrator, converted to his 
own use. The third breach is of the same tenor, in relation to 
a sum of money, which it was alleged, Martin received and con- 
verted to his own use. The fourth breach alleges the failure 
of Martin to file an inventory within the time, and in the man- 
ner required by law. The plea was the statutory plea of the 
general issue, which put in issue all the allegations in the de- 
claration. The parties proceeded to trial, and the plaintiffs 
produced and gave in evidence an inventory and appraisement, 
which showed an amount of personal property in the hands of 
Martin, the administrator, and also, an inventory of evidences 
of debt filed by Martin, and having shown the property and 
effects in the hands of Martin, and that Martin died about a 
year after the grant of administration to him, the plaintiff 
closed his case. The court, on motion of the defendant, in- 
structed the jury that the plaintiff, on the evidence, could not 
recover, and the plaintiff took a non-suit, and having moved 
to set the same aside, brings the case to this court on a writ of 
error. 


1. The whole question presented is, whether, upon the evi- 
dence offered, the plaintiff had made a prima facie case, 80 
as to require the defendants, the sureties of Martin in the ad- 
ministration bond, to give evidence showing what Martin had 
done with the effects that came into his hands. 
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All that was shown, giving the fullest effect to the evidence 
of the plaintiff, was, that certain effects of the deceased had 
come to the hands of Martin, administrator, and that he had 
died. 

The bond of an administrator is to protect creditors and dis- 
tributees against the default of the administrator, and when any 
person sues upon the bond, he is to recover damages for such 
default. When he alleges that assets have come to the hands 
of the administrator, he does not thereby charge any default ; 
when he alleges that assets have come to the hands of the ad- 
ministrator, and that he did not account for the same, but con- 
verted them to his own use, it depends on the form of the issue, 
as to which party shall have the onus of proving the disposi- 
tion made of the assets. When the general statutory plea, 
formerly allowed by our laws, is pleaded, the plaintiff should 
give some evidence to show the default of the administrator. 
Slight evidence of a failure to account may throw the burden 
on the defendant of showing such disposition of the assets as 
the law warrants, and if, in the present case, the plaintiffs had 
shown that the administrator had not accounted in his life time, 
and that the assets had not come to the hands of his represen- 
tatives, as in all the three first breaches is alleged, this would 
be sufficient evidence of the alleged conversion, to put the de- 
fendants to the proof of some disposition of the property 
which the law authorized. 

The dispute, in this case, seems to be more about form than 
substance, and as the plaintiff stood merely upon the ground 
of showing the assets of Renfro’s estate in the hands of Mar- 
tin, the administrator, and as there was no affirmative issue to 
be established by the defendant, the plaintiff, in mere technical 
form, had not shown his right to recover on the three first 
breaches. 

On the fourth breach, upon the evidence offered, the plaintiff 
was not entitled to recover, for he showed two papers filed by 
the administrator, one in which the property was appraised, 
but it purports to be an inventory, and the other, a list of notes 








434 JEFFERSON CITY. 





Sylvia v. Kirby. 





and other papers which professes to be an inventory ; and there 
‘was no evidence given for the purpose of showing that they did 
not embrace all the assets. 

The non-suit being taken, the court correctly refused to set 
it aside, and its judgment is, with the concurrence of Judge 
Ryland, affirmed; Judge Scott not sitting. 


Syivra, (a slave,) Appellant, vs. Kmsy, Respondent. 


1. Aslave, who is taken by his master into territory where slavery is pro- 
hibited, and there acquires a domicil, cannot, after returning with his mas- 
ter into this state, maintain a suit for freedom in our courts. (Scott v. 
Emerson, 15 Mo. Rep. 576, affirmed.) 


Appeal from Dallas Circuit Court. 
Scott, Judge, delivered the opinion of the court. 


This was a suit for freedom, begun in McDonald county, by 
Sylvia against Kirby, which was afterwards taken, by change 
of venue, to the county of Dallas. It was alleged in the peti- 
tion that the claimant, Sylvia, a free person of color, was held 
in slavery against her will by Joel Kirby; that in the year 
1834, she was unlawfully taken by Kirby, her master, a citi- 
zen of the United States, as a slave, into the territory ceded 
by France to the United States, under the name of Louisiana, 
which lies north of thirty-six degrees thirty minutes north lati- 
tude, and not included within the limits of the state contem- 
plated by the act of congress entitled ‘‘ an act to authorize the 
people of Missouri territory to form a constitution and state 
government, approved 6th March, 1820;” that said Kirby 
went into the said territory with the intention of residing there, 
and held the claimant within it as a slave for at least one year, 
who was guilty of no crime and had not been convicted of any 
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offence, but was detained solely on the ground that she was a 
slave ; that this was in violation of the act of congress above 
referred to, by reason whereof, she became entitled to her 
freedom. 

To this petition the respondent filed a demurrer, which was 
sustained by the court below, and judgment was rendered for 
him, from which the appellant appealed to this court. 

The question involved in this case, is similar, in all respects, 
to that which underwent consideration in Scott v. Emerson, 
15 Mo. Rep. 576. That case is decisive of this. The judg- 
ment of the Circuit Court is, therefore, affirmed; the other 
judges concurring. 


——~<~2e8e--— 


Fiournoy, Plaintiff in Error, vs. WARDEN, Defendant in 
Error. 


L Proof of the execution of a deed by a person of the same name, is prima 
facie evidence of the identity of the grantor, even though it be shown that 
there are many other persons of the same name. 

2. A deed must go to the jury when the party offering it makes out a prima 
Sacie case of execution. The court cannot hear counter evidence and ex- 
clude it from the jury. 


Error to Chariton Circuit Court. 


This was an action of ejectment begun in 1848, by Flournoy 
against Warden, for the south-east quarter of section 7, town- 
ship 53, range 19, granted to John Smith, as bounty land for his 
services in the war of 1812 with Great Britain; and the ques- 
tion was, as to the identity of Smith, the plaintiff’s grantor, 
with Smith, the patentee. On the trial before the court, with- 
out a jury, on the general issue, the plaintiff gave the follow- 
ing evidence of title: 

1. A patent, dated May 5, 1819, from the United States 
to John Smith, a private in Boyle’s corps of artillery, for the 
land in controversy. 
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2. A power of attorney from John Smith, of Franklin 
county, Ohio, dated September 14, 1846, to Thomas Pearce, 
authorizing him to sell and convey the land described in the 
patent. The power was attested by S. Shultz and J. W. Long. 
It was acknowledged before the subscribing witness, Shultz, 
who was a justice of the peace of Franklin county, Ohio, and 
the official character of the justice was certified by the clerk of 
the Court of Common Pleas of Franklin county, Ohio, under 
the seal of said eourt. 

8. A deed dated May 5, 1848, executed by Thomas Pearce, 
under the above power of attorney, to the plaintiff, for the land 
in controversy. This deed was acknowledged before a justice 
of the peace of Chariton county, and both the deed and power 
of attorney were recorded in Chariton county. 

The defendant then gave in evidence the deposition of Solo- 
mon Shultz and J. W. Long, the subscribing witnesses to the 
power of attorney, and also of Matthias Martin, a person long 
and extensively acquainted in Franklin county, and of others. 

Solomon Shultz testified that he resided in Franklin county, 
Ohio, at the time the power of attorney bears date, and before 
and since, and that he was a justice of the peace of said coun- 
ty; that he never witnessed nor took the acknowledgment of 
the execution of any instrument of writing from Smith to 
Pearce, and never knew any person of ‘the name of John 
Smith in Franklin county, where he has resided a great many 
years. 

John W. Long testified that he resided in Franklin county, 
Ohio, at the time the power of attorney bears date, and before 
and since; that he never witnessed the execution of any instru- 
ment of writing from John Smith to Thomas Pearce, nor did 
he ever know any person by the name of John Smith, in 
Franklin county, where he had resided for many years. 

The plaintiff then read, by way of rebutting evidence, the 
depositions of the same witnesses taken on his behalf, since 
the depositions above mentioned were taken on behalf of the 
defendant. Shultz testified that his signature to the certificate 
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of acknowledgment, and as subscribing witness of the power 
of attorney, was genuine; but he had no recollection of the 
transaction, nor did he know any John Smith, except a young 
man. Long testified that his signature to the power of attor- 
ney was genuine, though he had no recollection of the trans- 
action. It was in evidence that the name of John Smith was 
more common than any other. Witnesses, long resident in 
Franklin county, Ohio, one a deputy sheriff, testified that they 
knew no John Smith, except one who was forty-five or fifty 
years of age, and who was never believed to have been in the 
war of 1812. 

The plaintiff then asked the court to declare the law as 
follows : | 

1. The certificate of the justice is prima facie evidence 
that the deed was executed by the person bearing the name 
signed to said deed. 

2. The deed being subscribed with the name of John Smith, 
and the certificate showing that John Smith did execute and 
acknowledge the deed, it is presumed in law that he was the 
person entitled to the land under the patent. 

3. The proof of the witnesses, Long and Shultz, that their 
signatures to the deed are genuine, is sufficient to prove that 
the deed was executed as it purports. 

4. The deed being acknowledged, and its execution proved, 
it devolves upon the defendant to show that the person who 
signed the deed is not the person named in the patent. 

5. The possession of the original patent, and a deed from 
one of the same name, as patentee, with proof of the execution 
of the deed by the evidence of the acknowledgment, and proof 
of the handwriting of the subscribing witnesses, is evidence of 
the identity of the grantor with the patentee, and throws upon 
the defendant the necessity of proving that they are not the 
same persons. 

The first and third of these were given, and the rest refused, 
to which an exception was taken. At the instance of the de- 
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fendant, the court gave the following instructions, to which 
the plaintiff excepted : 

1. It is competent for the defendant to show that the plain- 
tiff’s grantor is not in fact the patentee of the land in con- 
troversy. 

2. Although the plaintiff’s grantor is of the same name with 
the patentee, yet it is necessary for the plaintiff in this case to 
give other proof of the identity of the plaintiff’s grantor with ~ 
the patentee beside the similarity of name. 

There was a judgment for the defendant. 

Abell 8 Stringfellow, for plaintiff in error. 1. The ex- 
ecution of the deed was proved not only by the certificate of 
acknowledgment, but by the testimony of the subscribing wit- 
nesses. The testimony of the subscribing witnesses that they 
had signed the deed, but had no recollection of the circum- 
stances, instead of rebutting the effect of the acknowledgment, 
was, of itself, sufficient proof of the execution, even against 
the maker, on a plea directly denying the execution; much 
more in this case, when a mere trespasser objects to the admis- 
sion of the deed. 8 Pick. 1438, 150. 19 Wend. 487. 2. 
Identity of name is prima facie evidence of identity of per- 
son. 19 Wend. 437. 5 Cow. 287. 8 Mo. Rep. 227. 6 
Peters, 632. 11 ib. 384. 14 ib. 822. 18 Johns. 523. It 
devolves upon the party objecting to a deed to rebut the pre- 
sumption of identity of person arising from identity of name. 
The question of identity is one of fact, to be found by the 
jury under the direction of the court. 5 Cow. 287,242. This 
presumption cannot be rebutted by evidence that there is an- 
other person of the same name. It must be shown that such 
other person executed the deed, or in this case was the paten- 
tee. 13 Johns. 523. 9 Cow. 140,150. In this case, there 
was no evidence to rebut this presumption of identity. 

Leonard, for defendant in error. 1. The evidence in rela- 
tion to the identity of the plaintiff’s grantor with the patentee 
would have been insufficient, in point of law, to have carried 
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the cause to a jury, had the trial been in that form; and upon 
that principle, the court was more than justified in giving the 
defendant’s and refusing the plaintiffs instructions. Brown 
v. Kimball, 25 Wend. 272. Bulkely v. Butler, 2B. & C. 
434. Jones v. Jones, 9 Mees. & Wels. 75. Sewall v. 
Evans, 4 Ad. & Ell. 625. Middleton v. Sanford, 4 Campb. 
84. Parkins v. Hawkshaw, 2 Stark. Rep. 239, (3 E. C. 
L. R. 338.) 2. The circumstances in the present case had 
the effect at least of shifting the burthen of proof, and render- 
ing some evidence of identity necessary besides the identity of 
mame. 2 Greenleaf’s Ev. 135, part iv, §158. 1 Phill. Ev. 
474-5. Roberts v. Wolfe, 1 Dana’s Rep, 155; and same 
authorities above cited. 3. The trial was by the court, with- 
out a jury, and the evidence being insufficient to warrant the 
court in finding the fact to be, that the plaintiff’s grantor was 
the patentee, the judgment ought not to be reversed even if the 
court erred in relation to the burthen of proof. 


Scort, Judge, delivered the opinion of the court. 


1. The principle that the identity of the grantor in a deed 
shall be presumed from proof of the execution of the instru- 
ment by one of the same name, is founded on the experience 
of its correctness and its convenience. Laws are made for 
cases quae frequentius accidunt, and because they are not 
adapted to circumstances which may sometimes exist, they are 
not to give way and let a few exceptions form the rule. If the 
presumption of the identity of person from identity of name 
should be discarded, it is obvious that, in a great many cases, 
suitors would be put to unnecessary trouble in proving a fact, 
which, in most instances, would be as the law now presumes 
it to be. 

From the view we take of the subject, we do not see the 
policy of qualifying the presumption of identity of person 
from identity of name, in the manner which has been con- 
tended for by the defendant. The question of identity is one 
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for the jury. Our view of the subject is well expressed by 
Judge Edwards, in the case of Brown v. Kimball, 25 Wend. 
271. ‘‘The proof of the execution of the instrument, the sus- 
picious circumstances attending it, and the explanatory testi- 
mony are all proper subjects to be submitted to the jury; and 
because the party relying upon the validity of the instrament 
is not able to introduce explanatory proof, or does not choose 
to do so, after making the usual proof, he is not to be depriv- 
ed of the benefit of the verdict of a jury. He ought to be 
permitted to submit his cause without such proof and seek a 
verdict of the jury as to the validity of the instrument ander 
which he claims, if he chooses to do so. If the rule contend- 
ed for should prevail, whenever there was a material inter- 
lineation or erasure in a written instrument, or other circum- 
stances of suspicion, which could not be explained, it would be 
in the power of the judge, and, in fine, it would be his duty to 
pronounce such instrument void for want of such proof, and 
withhold it from the consideration of the jury.”? With a pa- 
tent in his hand and a deed to the plaintiff, in the name of the 
patentee, if the defendant had demurred to the evidence, would 
the plaintiff be compelled to join in the demurrer, unless the 
defendant admitted on record the execution of the deed by the 
patentee ; that is, whether there were any facts or circumstan- 
ces given in evidence from which the jury might infer the fact 
of execution, not that they conclusively must. If there is no 
proof of the execution of a bond, the court will not suffer it to 
be read in evidence; but if there be any fact or circumstance, 
tending to prove the execution, or from which the execution 
might be presumed, then, ‘like other presumptive evidence, it is 
for the decision of the jury; for, if the bond is withdrawn 
from the jury, the fact is taken from them, and the court de- 
cides, not only on the truth, but on the strength of evidence, 
and pronounces at once that there shall be no presumption of 
facts from the proof of other facts. The fact that the name 
may be that of John Smith, may weaken the presumption, and 
should have its weight ; but we are of opinion, that it should 
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not overthrow it. If the circumstance that there was another 
of the same name with the grantor should destroy the presump- 
tion, as a rule of evidence founded on the experience of the 
truth, its utility would be greatly impaired. 

The rule which seems now to be established is, that proof of 
identity, either of the plaintiff or defendant, with one named in 
the contract, is never necessary in the first instance. Produc- 
ing the contract, bearing the same name with the party in the 
suit, is prima facie sufficient, and throws it upon the other 
party to produce evidence against the identity. 5 Cow. 237. 
Davis vy. Kimball, 19 Wend. 437. This seems to be the doc- 
trine as established in the United States. Cow. & Hill’s notes, 
3 vol. 1801. Judge Cowen remarks, that the case of Roberts 
v. Wolfe, 1 Dana, 155, is the only American case, it is be- 
lieved, in which this has been denied. Ib. Although there is 
some contrariety of opinion in the English books, on this 
question, and able judges have differed in relation to it, yet 
it would seem, from one of the late cases, that the law is now 
established as above stated. Sewall v. Evans, 45 E. C. L. 
C. 25. We do not understand this last case as maintaining that 
the name, if that of John Smith, would overthrow the rule, 
but as weakening the presumption. The other circumstance 
mentioned in that case, length of time since the name was 
signed, does not exist in that now before us. The suit of 
Brown vy. Kimball, 25 Wend. 259, in which it was held that 
the presumption of identity did not arise from similarity of 
name, where the deed, on its face, excites suspicion of fraud, 
was decided in the court of errors against the opinion of the 
chancellor and some able lawyers. 

2. When there is any fact or circumstance tending to prove 
the authenticity of the instrument, from which it might be 
presumed, then the instrument is to be read to the jury, and 
the question, like other matters of fact, is for their decision, 
and when a prima facie case of execution has once been 
made, the court is not to allow the other party to produce 
counter proof before the instrument is read, and then assume 






























JEFFERSON CITY. 





Overton et al. v. Johnson et al. 





to take the question from the jury. 38 Cow. & Hill’s notes, 
1310. Powell v. dams, 9 Mo. Rep. 766. As the plaintiff 
submitted to a non-suit, we cannot undertake to pronounce an 
opinion as to the sufficiency of the evidence to maintain his 
action. That power would hardly have been exercised had 
there been a finding by the court. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


OveERTON, e¢ a/., Respondents, vs. JOHNSON, ef al., Appel- 
lants. 


1. A county court has jurisdiction to order a reservation of the personal, and 
a sale of the real estate of a testator, to pay debts, notwithstanding the tes- 
tator’s will may direct that all his debts shall be paid out of the “ personal 
effects of his estate.” However erroneous the order may be, a sale under 
it is not void, and cannot be questioned in a collateral proceeding. 

2. It seems, that the accounts, lists, inventories and appraisements, which the 
statute requires to be filed with a petition for the sale of a decedent’s real 
estate, are not necessary to give the court jurisdiction, and that a failure to 
file them would not render the sale void. 

3. The objection that the order of notification to persons interested was made 
at a time when no term existed by law, and required their appearance at a 
time when no term could exist by law, will not prevail, unless these defects 
are shown affirmatively ; the statute gives county courts power to change 
the terms fixed by law. 

4. In a proceeding for the sale of a decedent’s land, it isnot necessary that 
guardians ad litem shculd be appointed for minor heirs. 


Appeal from Jackson Circuit Court. 


Napton and Wood, for appellants. It is well settled that 
a sale under a judgment of a court having jurisdiction of the 
person, and of the subject matter in controversy, carries the 
title, however erroneous and irregular its proceedings may be. 
McNair v. Biddle, 8 Mo. Rep. 264. 9 ib. 124. Orphan’s 
courts, or courts having testamentary jurisdiction, by whatever 
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name called, where they are courts of record, and their pro- 
ceedings subject to revision by the highest appellate tribunals, 
are fully within the protection of this principle; and a pro- 
ceeding of such courts in relation to the sale of the lands of a 
testator or intestate, in states where such sales are permitted 
by law, is regarded as in rem, and likened to admiralty pro- 
ceedings, and a sale under their judgments carries the title, if 
the court has jurisdiction of the subject matter adjudicated on. 
Grignon’s lessee v. Astor, 2 Howard, 885. McNair vy. 
Hunt, 5 Mo. Rep. 309. McPherson v. Cunliff, 11 8. & 
R. 460. Day v. Kerr, 7 Mo. Rep. §& Watts, 417. In this 
case, it was shown that there was a publication according to 
law. The omission to file the inventories, &c., required by 
law, does not affect the question of jurisdiction, and conse- 
quently cannot shake the title of the purchaser. The final 
judgment of the court ordering the sale raises the presumption, 
so far as the subject arises collaterally, that all these prelimi- 
naries have been complied with. 

A cause is coram judice, whenever the petitioner presents 
such a case as authorizes the court to deliberate and act. The 
subsequent movements of the court are the exercise of juris- 
diction. Whether the provisions of Overton’s will presented 
any obstacles to the exercise of its jurisdiction, in this case, 
was a question of fact and law, upon which the court, in the 
exercise of its jurisdiction, had to pass; and whether decided 
rightly or otherwise, does not concern the purchaser at the 
sale. But the court construed the will correctly. The neces- 
sity of selling either land or slaves was not within the contem- 
plation of the testator, and he indicates no choice between 
them. 

The second order was a continuation of the first, and not a 
new proceeding, requiring a second petition, order of publica- 
tion, appraisement, &c. Huckle and wife y. Phillips, 2S. 
&R.7. LS&R. 429. 

Hicks, for respondents. The orders of the county court 
could not divest the respondents of their property, unless the 
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requisites of the law were substantially complied with. The 
county courts are courts of limited jurisdiction. They are 
creatures of the statute, and are authorized by the statute to 
do certain acts, after certain formalities have been complied 
with. The pre-requisites of the statute must be strictly com- 
plied with before such courts obtain any jurisdiction over the 
subject matter. Bloome vy. Burdick, 1 Hill, 1380. Borden 
v. Fitch, 15 J. R. 121. Bigelow v. Stearns, 19 J. RB. 
39. Miller y. Martin, 19 J. R. 7. Dakin v. Hudson, 8 
Cow. 221. Jackson v. Collins, 3 Cow. 90. Denning v. 
Corwin, 11 Wend. 647. Messenger v. Kintner, 4 Binney, 
97. Smith vy. Rice, 11 Mass. 507. Proctor v. Newell, 1T 
Mass. 91. 6 Wheat. 119. Jackson v. Esty, T Wend. 20 
Wend. 241. Jackson v. Shepherd, T Cow. 88. Williams 
v. Peyton, 4 Cranch, 6 S. & M. 259. Knoz v. Jenks, T 
Mass. TZhomson v. Brown, 16 Mass. 174. 5 Pick. 140. 
15 Mass. 312. The cases-of Jackson v. Robinson, 4 Wend. 
436; Jackson v. Crawford, 12 Wend. 533; Perkins v. 
Fairfield, 11 Mass. 227, and Leavitt v. Harris, T Mass. 
144, may seem to militate against this doctrine; but, upon 
close examination, they do not, but are rather confirmatory of 
it. The presumption that all the pre-requisites of the law have 
been complied with, certainly does not arise in this case, when, 
by the appellants’ own showing, they have not been. 4 Bin- 
ney, 105. 

The county court had no jurisdiction to order a sale of the 
land at the February term, 1844. No continuance of the 
proceeding had been made to that time. Another petition and 
order and notice were at least necessary to the validity of the 
sale. 

The notice of publication was not sufficient. It notified all 
persons interested in the estate to appear ‘‘ on the first Mon- 
day of June next”? and show cause, &c., but did not state 
where, or before what court or what term of the court. The 
Statute requires the parties interested to be notified to appear 
at the next term of the court. Now the law appoints four 
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terms a year, to be holden on the first Mondays in February, 
May, August and November. The county courts may alter 
their statute terms by giving such notice thereof as to them may 
seem expedient ; but it does not appear that the county court 
of Jackson county ever altered the statute terms of holding 
their courts ; the contrary appears from the record in this case. 
The petition was filed April 4th, and the notice was to appear 
on the first Monday in June thereafter, and the case was con- 
tinued until the first Monday in June. Now neither April nor 
June were statute terms of the court, and the respondents 
could not be notified to appear at any but the next statute term, 
nor could the proceeding be initiated at any other than a statute 
term. 

The court had no jurisdiction to order a sale, for the reason 
that two of the respondents were minors and no guardians ad 
litem were appointed for them. 4 Binney, 103. People v. 
Utica Insurance Company, 15 J. RK. 379. 

The sale was void for the reason that the will of the testator 
directed his debts to be paid out of his personal property. 1 
Coxe (N. J.) Rep. 210. 6 Halst. (N. J.) Rep. 145. Smith 
v. Rice, 11 Mass. 507. 15 Peters, 111. 


GamBLE, Judge, delivered the opinion of the court. 


This was an action for the recovery of the possession of a 
tract of land, in Jackson county, brought by the plaintiffs as 
the children of Jesse Overton, deceased, who are here respon- 
dents, against Johnson and Dittman, who are the appellants. 

The case, as presented on the record, shows the title of the 
parties to be as follows: Jesse Overton died seized of the 
premises in controversy, having first made his will, whereby he 
directed that his debts should be paid out of his personalty, 
and ordered certain portions of his personal chattels to be sold, 
and the remainder to be kept on the farm for the use of his 
wife and children. The real estate was, by the will, to be 
equally divided among his children when the eldest became of 
29—vOL. XVII. ' 
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age. The testator left a number of slaves and considerable 
real estate. The executors presented a petition to the county 
court, alleging that the personal effects which they were directed 
by the will to sell, had been sold, and that they were insufficient 
to pay the debts of the deceased, and praying that the slaves 
might be reserved from sale, and the real estate sold for the 
payment of debts. This petition, on its face, professed to state 
the amount of money collected and distributed, the amount of 
assets of the estate, the amount of debts allowed against the 
estate, and also stated that there were other debts not yet al- 
lowed, and exhibited a list of the Iands belonging to the estate. 
Upon the exhibition of this petition, the county court, at what 
is called the April term, made an order directing that all inter- 
ested in the estate should be notified that, unless they appeared 
and showed cause to the contrary on the first Monday in June 
next, an order would be made for the reservation of the slaves 
and the sale gf the real estate, to satisfy the debts of the es- 
tate. This order recites that the executors had presented their 
petition for the reservation of the slaves, and the sale of the 
real estate, ‘‘ accompanied by a true account of their admin- 
istration, a list of debts due to and by said decedent and re- 
maining unpaid, and an inventory of the real estate and the 
remaining personal estate, with its appraised value, and all 
other assets in their hands, verified by the affidavit of said ex- 
ecutors.”” The order further directs, that notice of the applica- 
tion ‘* be published in some newspaper published in this state, 
for six successive weeks, and this cause is continued until the 
first Monday in June next.”” At a term called the ‘‘ June 
term,’’ the court, on application, continued ‘‘ the petition of 
the executors until the first Monday of July next.” At aterm 
called ‘‘ the July term,” the court, on motion of the petitioners, 
‘¢ continued the cause until the next August term of the court.”? 
At neither of these terms was there any proof of the publica- 
tion of the notice to the persons interested in the estate. At 
the August term, an order was made for the reservation of the 
slaves and the sale of certain portions of the real estate. The 
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execution of the order of sale, thus made, was postponed, by 
orders of the court, for one or two terms, and after the sale 
had been made, the executors presented another, stating that 
the sales made were insufficient to satisfy the debts of the de- 
ceased, and praying for an order to sell other parts of the real 
estate. This petition was not accompanied by any account of 
the condition of the estate, nor was any order for notice made 
by the court; nor does it appear that any written report was 
made of the proceedings of the executors, under the previous 
order of sale. Upon this last petition, an order was made for 
the further sale of real estate, and under this order, the prop- 
erty now in question was sold to Jacob Johnson, to whom the 
property was conveyed. The executors made one report, em- 
bracing all their proceedings, under the different orders of sale, 
which report was confirmed by the court. 

The objections to the proceedings which resulted in the sale 
and conveyance of the property, present the points which have 
been discussed at the bar, and are to be decided by the court. 
As this action for the recovery of the possession of the prop- 
erty, rests upon the ground that no title passed to the pur- 
chaser by the sale and conveyance made by the executors, we 
look for such defects as will render the proceedings void. 

1. It is first urged that the county court had not jurisdiction 
of the cause, so as to order a reservation of the slaves and 
the sale of the estate, in order to pay the debts, when the 
will directed that all the testator’s debts should be paid ‘¢ out 
of the personal effects of his estate.”? In order to determine 
the question of the jurisdiction of the court, we do not look to 
the provisions of the will, but to the statute which confers the 
jurisdiction, and if we find a jurisdiction there conferred, which 
embraces all cases in which application may be made for tbe 
reservation of personalty and the sale of real estate, the pro- 
visions of the will may furnish conclusive objections to the ex- 
ercise of the power in the given case, but do not take away the 
power itself. The jurisdiction exists independently of the will, 
by force of the statute. In the present case, the testator di- 
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rected the sale of a small part of his personal effects, and made 
a disposition of the remainder in the will. The sale of the 
property thus disposed of, would have been contrary to the ex- 
pectation of the testator, although he might have preferred that 
to a sale of the realty. Whether the charge of the debts upon 
the personalty was an absolute charge that, inlaw, required the 
executors, in executing the will of the testator, to exhaust that 
fund before resorting to the real estate, was a question that 
the county court was to decide; but in order to decide it, there 
must be a case presented in a form that would bring the ques- 
tion before the court. When it decided, however manifest the 
error of the decision may have been, it was acting upon a sub- 
ject over which it possessed jurisdiction, if the statute is com- 
prehensive enough to include all applications by executors for 
the reservation of personalty. The statute is in these words : 
‘¢ Tf any executor or administrator or other person inter- 
ested in any estate file a petition, setting forth the facts, 
describing the real and personal estate, and praying that the 
personal estate be reserved, and real estate be sold for the pay- 
ment of debts, the same steps shall be taken and the same pro- 
ceedings and publication had, as above directed, upon a peti- 
tion to sell real estate for the payment of debts, and the court 
may order that the whole or any part of the personal estate be 
reserved, and the real estate, or any part of it, may be sold at 
public or private sale.”” Revised Code of 1835, p. 52, sec. 
14. This section allows the court to exercise the power, and 
to make the order, not merely on the application of an execu- 
tor or administrator, but on the application of any person in- 
terested in the estate, and the power is intended to be exercised 
in cases where, without such order, it would be the duty of the 
executor or administrator to sell the personalty, and not the 
real estate. For the purposes of jurisdiction, there is nothing 
in the statute to restrict its general terms, because of any pro- 
visions in the will; and whenever jurisdiction is acquired, its 
erroneous exercise will not render the proceedings and judg- 
ment of the court void. 
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2. It is next urged that the court had not jurisdiction, be- 
cause the petition was not accompanied by the accounts, lists, 
inventories and appraisements which the statute requires. The 
eighth section of article 3 of the administration law, in force 
when these proceedings were had, (Revised Code of 1835, p. 
52,) directs that ‘‘if any person die, and does not leave suf- 
ficient personal estate to pay his debts, the executor or admin- 
istrator shall file a petition to the county court, stating the 
facts, and praying for the sale of real estate or so much thereof 
as will pay the debts.”” The next section provides, ‘‘ such 
petition shall be accompanied by a true account of his admin- 
istration, a list of the debts due to, and by the deceased, and 
remaining unpaid, and an inventory of the real estate, and of 
the remaining personal estate, with its appraised value, and all 
other assets in his hands, the whole verified by the affidavit of 
the executor or administrator.”? The section of the statute in 
relation to the reservation of personal and sale of real estate 
to pay debts, refers to the sections just copied for the mode of 
proceeding. This objection to the jurisdiction of the county 
court is not new in this court. In the case of Frye v. Kim- 
ball, decided in St. Louis, this question was discussed. The 
case is not reported, and since the time of the decision, two of 
the judges of the court have left the bench, and their places 
have been supplied by others ; so that no certain reference can 
be made to the principles there stated. (1) In some of the 
states, and particularly in New York, it has been laid down 
and enforced as a settled principle of law, in relation to sales 
under the orders of their surrogates, that there is to be shown 
a strict compliance with all the requirements of the law, in 
order to pass the title to land, and many of the cases show an 
astuteness in the detection of defects which must have the effect 
of shaking confidence in such sales. On the other hand, there 
are decisions of high courts, even as high as the Supreme Court 
of the United States, which apply very liberal principles in 





(1) Since this opinion was written, the case of Frye v. Kimball has been 
reported, 16 Mo. Rep. 9. 
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sustaining such sales. Grignon’s lessee y. Astor, 2 Howard, 
335. If we examine our own statute, to determine whether the 
court has jurisdiction, we ascertain that the administrator, ex- 
ecutor or other person, who desires the action of the court, files 
@ petition, and then there is a direction that the petition shall 
be accompanied by certain accounts, inventories and lists. 
The petition asks for the action of the court ; the other papers, 
which are to accompany the petition, are intended to give evi- 
dence to the court of the necessity or propriety of the action 
which the party seeks in the petition. The action of the court 
is upon the petition, and consists in granting or refusing its 
prayer. Now it is not believed that, upon any reasonable 
grounds, the jurisdiction of the court can be made to depend 
upon the fact, that the petition is accompanied by all the ac- 
counts and other exhibits directed to be filed. It might as well 
be contended that, as the letter of the statute requires the ac- 
count to be ‘‘ a true account of the administration,” a defec- 
tive or false account would prevent the jurisdiction from at- 
taching. It is true that the statute directs that, ‘‘ when such 
petition and such accounts, lists and inventories shall be filed, 
the court shall order that all persons interested in the estate be 
notified,” &c. ; but this provision is only designed to carry out 
the direction of the previous section, and does not affect the 
question of jurisdiction. The jurisdiction is acquired by filing 
@ petition praying the court to do an act or make an order, 
which, under the statute, the court is competent todo. Wheth- 
er the petition is in proper form, or sets forth sufficient facts, 
or is accompanied with the proper evidence, the court will de- 
cide in the exercise of its jurisdiction. Many of the decisions, 
in other states, justify the extreme strictness with which the 
proceedings in those tribunals are regarded, by considering them 
as inferior courts, of limited and special statutory jurisdiction, 
where the jurisdiction must be shown, and the proceedings must 
be in strict conformity to the statutes under which the courts are 
organized. The proceedings of such courts are also considered 
as divesting the estates of heirs, when land is sold under their 
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orders for the payment of an ancestor’s debts, and this is re- 
garded as an additional reason for requiring a strict compli- 
ance with the law. Under our judicial system, these courts, 
although statutory, are required by the constitution to be es- 
tablished. Constitution, art. 5, sec. 12. They are courts of 
record. Revised Code of 1835, 157, sec. 18. An appeal lies 
from their order for the sale of real estate. Revised Code, 63, 
sec. 1. They are, then, in no other sense, inferior tribunals, 
than are other courts, whose judgments may be reviewed by a 
court of appellate jurisdiction. In the present case, however, 
this examination of the character and power of these courts, 
need not be further continued ; for the question which is raised, 
as to the jurisdiction of the county court, when proper accounts 
were not filed, does not properly arise. The order which was 
made by the county court recites, that the executors presented 
their petition, and that it was accompanied by the accounts, 
lists and inventories, which the statute required to be filed ; and 
in the body of the petition, the general amounts of the differ- 
ent lists and inventories are stated. 

3. It is next objected to the proceedings, that the order made 
by the county court, on the presentation of the petition, for the 
notification of persons interested, was made at what is called 
the April term, when no such term existed by law ; and requir- 
ed their appearance on the first Monday in June, when no such 
term could possibly have existed under the statute, as the terms 
of the county courts were required to be held once in three 
months. It may be a sufficient answer to this objection, as it 
is presented on this record, that it does not appear that the 
court may not have changed the terms as they were fixed by 
law, under the power which the statute conferred upon them. 
It is undoubtedly true, that when an order is made for the no- 
tification of parties interested in an estate, to appear and show 
cause against the prayer of the petition, the statute requires 
that the notice shall be for the first day of the next term of the 
court ; but this record does not show that the then next regular 
term of the court may not have commenced on the first Monday 
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in June. Whether, then, any defect in the order would be 
available to the parties now impeaching the sale or not, the de- 
fect alleged is not shown on this record. In Grignon’s les- 
see vy. “stor, the record from the court which ordered the sale, 
showed no order for the notification of the parties interested in 

the estate, although the statute of Michigan required such or- 

der to be made, yet the court held that the want of such order 

did not affect the validity of the sale. It is not necessary, 

in this case, to say whether we are prepared to go so far under 

our statute. 

4, Another objection is made, because the children of Over- - 
ton were minors, and no guardians were appointed. The 
statute makes no provision for the appointment of guardians 
ad litem, in a proceeding for the sale of land, nor does it 
provide, that the fact that persons interested in the estate are 
minors, shall, in any manner, affect the course to be pursued. 
The real estate of intestates, whose heirs may reside in distant 
parts of the Union, is to be sold for the payment of their debts, 
in the same manner, and under the same proceeding that is di- 
rected when the heirs reside here ; and in neither case are they 
named in the record, or their particular interest noticed. The 
effect of the proceeding, when the statute is complied with, is to 
vest the title of the property in the purchaser, as it was in the 
deceased at the time of his death. In this state, all property, 
real and personal, which is left by a debtor at his death, is sub- 
jected to the payment of all his debts, without regard to their 
dignity, as specialty or simple contract debts, and the applica- 
tion of the assets to this object, is made through our adminis- 
tration act, by the court having probate jurisdiction. While 
the title to real estate may be said to descend to the heir imme- 
diately on the death of the ancestor, such estate is subject to 
be applied to the payment of debts, in the mode and by the 
proceeding prescribed by the statute. In the hands of the heir, 
the title is subject to this power to be exercised by the court. 
If the statute, then, directs a general notice to all interested, 
to be published, and authorizes the sale upon proof of such 
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publication, we are not justified in requiring that, where there 
are minors interested, as is most generally the case, the record 
shall show that guardians were appointed for the minors. An 
infant may be bound by a statute, unless expressly excepted, 
and so may be bound by a proceeding under a statute like the 
present. It has been thought proper to notice the most promi- 
nent objections which, in the argument of this case, were made 
to the proceedings of the county court of Jackson county, 
although the decision of the Circuit Court, upon the trial of 
this case, was made upon a single point, which was, ‘‘ that the 
county court of Jackson county had no power, under the will 
of Jesse Overton, to order the slaves belonging to said estate 
to be reserved from sale, and the real estate to be sold for the 
payment of debts.” The decision was entirely upon the con- 
struction of the will, and, in the opinion of this court, the de- 
cision was erroneous. The power of the county court does not 
depend upon the correctness with which they have interpreted 
the will. The views of this court have been expressed on the 
other points mentioned in this opinion, in order that, when they 
are to be passed upon by the Circuit Court, at a subsequent 
trial, they may be determined with the knowledge of the views 
which this court entertains. 

The judgment is, with the concurrence of the other judges, 
reversed, and the cause remanded for further proceedings. 





OvERTON, Plaintiff in Error, vs. Woopson e¢ a/., ADMINIS- 
TRATORS OF OweENs, Defendants in Error. 


1. Where two executors or administrators unite in one bond, they are jointly 
and severally liable, as principals, to indemnify the surety who has been 
subjected to the payment of money by the default of one of them. 


Error to Jackson Circutt Court. 


Hicks, for defendants in error. The bond being a joint 
one, each executor is bound for all the acts of his co- executor 
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in relation to the estate. 9 Vt. Rep. 80. 5 Pick. 96. 1 
Swift’s Dig. 449. The plaintiff in error was not relieved from 
responsibility by turning the assets over to his co-executor. 7 
East, 246. 11 Vesey, 252, 333. 7 Vesey, 194. 1P. Wil- 
liams, 241, and note. 3 Bacon’s Abridg. 82. 


RyLanp, Judge, delivered the opinion of the court. 


The defendants in error, plaintiffs below, commenced their 
suit in the Jackson Circuit Court, by assumpsit and attach- 
ment against the plaintiff in error, at the September term of 
said court, 1849. The plaintiff in error appeared at a subse- 
quent term and filed his plea. Neither party requiring a jury, 
the cause was tried by the court, which found for the plaintiffs 
below, and assessed their damages at the sum of eleven hun- 
dred and fifty-six dollars and fifty-eight cents, and rendered 
judgment in their favor for that amount and costs. The plain- 
tiff in error moved the court for a new trial; also moved in 
arrest of judgment, which motions being overruled, the plain- 
tiff in error excepted, and brings the case here by writ of 
error. 

From the record, the following facts appear, and were found 
by the court below, as the ground upon which its judgment was 
rendered: That Jesse Overton, by his last will and testament, 
appointed one John R. Swearingen and the plaintiff in error, 
executors of his said last will and testament; that after the 
death of the said Jesse Overton, the probate court of Jackson 
county granted letters testamentary to said Swearingen and 
plaintiff in error; that they entered into a joint bond, with 
Samuel C. Owens as one of their securities, on the 20th day of 
December, 1541, conditioned as the law requires ; that plaintiff 
in error and Swearingen took joint possession of all property 
belonging to the estate of said testator, and made an invento- 
ry of the same, and caused the same to be sold; that the notes 
and bonds, for the purchase money, were made payable to said 
executors jointly ; that all the business in relation to the ad- 
ministration of said estate, was transacted in the names of 
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plaintiff in error and said Swearingen ; that all the settlements 
with the probate court of Jackson county, were made in the 
joint names of plaintiff in error and said Swearingen, except 
one annual settlement, which appears to have been made by 
Swearingen alone ; that most of the money due said estate was 
collected by Swearingen ; that when plaintiff in error collected 
or had any money on hand, he handed the same over to Swear- 
ingen to be by him disbursed; that plaintiff in error had re- 
ceived of money belonging to the estate of said Jesse Overton, 
the testator, about the sum of $1,270; that he handed the 
same over to Swearingen; that Swearingen kept the accounts 
and made the settlements with the probate court; that in Jan- 
uary, 1848, said Swearingen resigned his said letters testamen - 
tary, and the probate court of Jackson county revoked the said 
letters testamentary of plaintiff in error; that on the 6th day 
of January, 1848, upon a final settlement made by said 
Swearingen, in the name of himself and plaintiff in error, as 
such executors, before said probate court, it was ascertained by 
said court that said Swearingen and plaintiff in error were 
indebted to said estate of said testator in the sum of $949 
96 12-100; that afterwards, George W. Buchanan was ap- 
pointed by said court administrator de bonis non of said 
estate ; that Samuel C. Cwens died in the early part of the 
year 1847, and that the defendants in error were appointed 
administrators of said Owens’ estate, by the county court of 
Jackson county; that said Buchanan, as such administrator, 
in the name of the state as aforesaid, instituted suit against 
defendants in error, as administrators of the estate of said 
Owens, on the said bond executed by said Swearingen and 
plaintiff in error, as such executors as principals, and said 
Owens as one of their securities, to recover the amount found 
to be due by plaintiff in error and said Swearingen, to the es- 
tate of Jesse Overton, upon their final settlement made as 
aforesaid; that at the March term of the Jackson Circuit 
Court, 1849, said Buchanan, as such administrator, recovered 
judgment against defendants in error, as administrators of the 
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estate of said Owens, for the sum of $1,018 04, being the 
same money, with interest thereon, which was found to be due 
by plaintiff in error and Swearingen, upon their final settlement, 
to the estate of said Jesse Overton; that in April following, 
defendants in error paid said Buchanan the said judgment, the 
principal, interest and costs thereof, amounting to the sum of 
$1,156 58-100. 

The plaintiff in error moved the following instructions : 

1. That if they believe from the evidence, that defendant, 
as one of the executors of said Overton, deceased, collected 
money and paid the same into the hands of John R. Swearin- 
gen, his executor, that then they cannot find against said de- 
fendant for any such money so paid to the said Swearingen. 

2. That they can only find a verdict against defendant for 
such moneys as came to his hands, as executor, or he was 
chargeable with by order of the county court, and which he 
failed to account for, as such executor. 

8. That, before the court, sitting as a jury, could find for 
plaintiffs, they must believe from the evidence, that defendant 
received money as one of the executors of Jesse Overton, de- 
ceased, and that he failed to account for such money, or that 
he was chargeable with money or property by the county court 
which he failed to account for as such executor. 

Which, by the court, were refused ; and the opinion of the 
court, in refusing the same, was excepted to. 

1. From these facts, the main question involves the con- 
struction of the bond of the executors; whether the two ex- 
ecutors named in the bond are to be considered principals, and 
that each must be liable to save the securities from the miscon- 
duct of each one. This is an important question, and has ob- 
tained the full consideration of this court. It is the opinion of 
the court, that each executor bound in the bond, is principal, 
and must be held to indemnify the securities ; that the law will 
not permit the securities to be placed as co-securities with each 
principal for the other principal, but looks to the liability of 
the principal first; and if, upon the mal-administration of 
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either one of the principals, the securities be compelled to pay 
money, such securities may resort to the other principal for 
the amount thus paid. In this case, the securities paid the 
money due by the executors upon final settlement, and then sued 
Overton, one of the executors, to be reimbursed for the amount 
s0 paid. Overton endeavors to prevent this recovery by setting 
up, in defence, that the amount of money for which the secu- 
rities were sued, and which they were compelled to pay, was 
wasted by his co-executor, Swearingen; that he, Overton, 
never had any thing to do with the moneys of the estate of 
Jesse Overton. This is no legal defence. The executors, 
Overton and Swearingen, were the principals in the bond, and 
the securities in that bond might have looked to the responsi- 
bility of Overton alone, for their future indemnity. The other 
executor may not have been able to have obtained the necessary 
security alone. It will not, then, be just or proper to suffer 
Overton to escape from the liability of the improper acts of his 
co-executor, and throw the liability on his and his co-execu- 
tor’s securities in the bond. In regard to the securities in this 
bond, Overton is principal, and as such, must be liable for the 
whole sum, not for contribution. 

In the case of Babcock v. Hubbard, 2 Conn. Rep. 536, it 
was held, that executors, who have given bond with security to 
the judge of probate for the faithful performance of their 
trust, are jointly liable, as principals, to indemnify the surety, 
who has been subjected for the fault of one to pay money. In 
this case, it was said by Gould, Judge: ‘‘ But, it is urged 
that, as the defendant, Mrs. Hubbard, has been personally 
guilty of no misconduct or default, as executrix, she is not 
bound to indemnify the plaintiff. For, it is said that, when 
one executor is liable upon a probate bond, for the default of 
his co-executors, his liability is only that of a surety or guar- 
antee, and that Mrs. Hubbard is, therefore, so far as regards 
the default of Stiles Phelps, but a co-surety with the plaintiff. 
If this were so, she would be bound, it is true, only to contri- 
bute a proportion of the amount which the plaintiff has been 
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compelled to pay, instead of being liable, as principal, to re- 
imburse the whole. But the conclusion is incorrect; for, 
though the liability of each of the executors, as parties to the 
bond, may, as between themselves, resemble that of a surety 
for his principals, yet, as regards the plaintiff, who is, to eve- 
ry intent, a mere surety, they must clearly be considered as 
joint principals. For principals in an obligation, as distin- 
guished from sureties, are those of the obligors, the perform- 
ance of whose duty the obligation is given to secure. In this 
view of the subject, Mrs. Hubbard is to be regarded for the 
purpose of the present question, as one of several joint debtors, 
as against whom, in favor of a surety, the default of one is the 
default of all; as the request of one in procuring a surety is 
the request of all. There is, therefore, no foundation for the 
defence.” 

It is the opinion of this court, that the doctrine of this case 
of Babcock v. Hubbard, is most consonant to justice and law. 
One executor can watch over and guard the conduct of his 
co-executor. He, with the co-executor, has given the obliga- 
tion to perform certain trusts and duties, and the sureties in 
the bond of the executors are bound for the faithful perform- 
ance of these duties by them as executors. If executors are 
unwilling to unite in one bond, nothing prevents each executor 
giving his separate bond, with his own separate sureties ; the 
conditions of which would be, the faithful performance of the 
duties of such executors ; and then these sureties would be lia- 
ble for the default of such executors alone, for whom they had 
become sureties. 

Upon the whole of this case, then, as appears by the record, 
there was no error committed by the court below, in either re- 
fusing the instructions asked for by defendant below, and set 
forth in this opinion, or in refusing to sustain the motion in 
arrest and for new trial. 

The judgment of the Circuit Court is, with the concurrence 
of the other judges, affirmed. 
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Weaver, Appellant, vs. Roprnett, Respondent. 


1. Boundaries may be proved by a witness who is acquainted with the lines 
and corners run and established by the surveyor, though he never saw the 
land surveyed. It is not necessary to produce any plat of survey or field 
notes. 


Appeal from Wright Circuit Court. 
RyLanpD, Judge, delivered the opinion of the court. 


This was a civil action, brought by James Weaver against 
the defendant, Robinett, in the Circuit Court of Wright county, 
for trespassing upon the land of the plaintiff, and cutting down 
and carrying off histimber. The petition states, that the plain- 
tiff was the legal owner of a tract of land in Wright county, 
being the south-east quarter of the north-west quarter of sec- 
tion number twenty-five, in township number thirty, of range 
number fourteen west; that the defendant, on the fifth day of 
February, A. D. 1851, at the county of Wright, in the state of 
Missouri, without leave, unlawfully entered on the said tract of 
land belonging to the plaintiff, and then and there cut down 
timber, then and there being and growing on the plaintifi’s 
land above described, to-wit: Two large oak trees of great 
value, of the value of twenty dollars, and carried it away; 
that the defendant had no interest nor right in the aforesaid 
land, nor in the timber taken away, cut down and destroyed by 
the defendant, and that it was on land not his own, by which 
the plaintiff was damaged one hundred dollars. 

The defendant answered the petition, and denies that he en- 
tered on the land of plaintiff, and denies that he committed the 
said trespasses, in plaintiff’s petition mentioned. The plain- 
tiff, by leave afterwards obtained, filed an amended petition, 
alleging that the land was in his possession, and that he exer- 
cised ownership over it, and the trespasses aforesaid were 
committed against his possession. A trial was had, and a ver- 
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dict and judgment for defendant. The plaintiff moved for a 
new trial, which was refused him; he excepted to the opinion 
of the court and brings the case here by appeal. 

It appears from the bill of exceptions filed in this case, that 
the plaintiff introduced witnesses, in order to prove the bounda- 
ries of the tract of land on which the trespass was alleged to~ 
have been committed. These witnesses stated, that they were 
acquainted with the corners and old lines, purporting to be the 
corners and lines of the surveyor who marked out the land in 
this county into sections and quarter sections, and that the 
marks on trees or corners and lines, were their means of know- 
ledge of the corners and lines of the land in question, and that 
said lines embrace the land on which the timber in question 
grew, and is described as follows : south-east quarter of north- 
west quarter of section twenty-five, township thirty, range 
fourteen ; which evidence the court excluded from the jury. 

The court instructed the jury as follows : 

‘¢ The question of trespass on uncultivated land is determin- 
ed by bounds, which are only ascertained by a survey from the 
field notes by a county surveyor, proved before the jury by a 
plat and certified copy of the survey made by such surveyor, 
accompanied by the field notes of the surveyor, and the field 
notes of the original field notes of the United States govern- 
ment, which has not been done in this case.” 

‘here were other instructions given, and there were instruc- 
tions asked by the plaintiff and refused. 

1. The court below erred in excluding the testimony of the 
witnesses as to the boundaries of the land, the corners and 
lines and marks. These things were made for the very pur- 
pose of giving information, so that the particular pieces or 
tracts of land might be known and distinguished from each 
other ; and any witness whose knowledge of the lines, marks 
and corners could enable him to distinguish one tract from 
another, was competent to testify to that fact, and to state 
which tract of land the trespass was committed upon. Such 
evidence, thus given by a witness, is primary evidence, not 
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secondary. There was no necessity to have any field notes, or 
any certified copy of field notes of the United States surveyor, 
or of the county surveyor. Nor was it important or necessary 
to prove the boundaries of the land by a person who was pre- 
sent and had seen the lines run and survey made originally by 
the United States surveyor or by the county surveyor. This 
notion was contrary to the rules of evidence. The court erred 
also in giving instructions to the jury about the survey of the 
land in question. 

It was competent for the plaintiff to prove his tract of land 
by any competent witness who knew it by its marks, lines and 
corners, though he never saw it surveyed. 

All the instructions given, which are based upon the idea of 
the necessity of having a copy of the field notes and of the 
survey, are erroneous. 

The judgment of the Circuit Court is reversed, and this case 
is remanded for further proceedings, in accordance with this 


opinion. The other judges concurring. 


Reavy, Respondent, vs. SteamBpoat HiaHuanp Mary, Ap- 
pellant. 


1. Negligence is not a conclusion of law from the fact that a boat passes, in 
the night, a point in the river known to be difficult for boats to pass. 


“ppeal from Jackson Circuit Court. 


Hovey, for appellant, relied upon Collier v. Valentine, 14 
Mo. Rep. 310. 

Napton, for respondent. The fact of “negligence” is 
found by the court. This is not to be understood as a decla- 
ration of the legal proposition that, under all circumstances, it 
would be negligence in a boat to pass a difficult and dangerous 
channel after daylight. That such was not the meaning of the 
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court is obvious from the other facts found, viz: that the dan- 
gerous condition of the riyer, at this bend, was known to the 
officers of the boat, and that the guard of the boat was struck, 
and not the hull, and consequently by a limb projecting above 
the water, which might have been avoided in the day light. 
These facts altogether make out a clear case of negligence. 
Williams v. Grant, 1 Conn. Rep. 487. It is not necessary, 
under the code, for the court to detail in its finding all the cir- 
cumstances upon which the fact of negligence depends. These 
are preserved in the bill of exceptions. 


GAMBLE, Judge, delivered the opinion of the court. 


Ready filed a complaint, under the statute, against the High- 
land Mary, charging that he had taken passage on the boat at 
Rocheport to go to Kansas, and that he had taken with him on 
board the boat a horse, to be transported on the same voyage, 
and be delivered at Kansas, the dangers of the river and fire 
excepted ; that he was to pay for his own passage five dollars, 
and for the transportation of his horse the same sum; that on 
the voyage, by reason of the negligence of the officers and crew 
of the boat in placing the horse in an insecure place on the 
boat, and by negligent and careless management of the boat, 
the horse was lost overboard and never delivered at Kansas. 
An answer was filed for the boat, in which it was denied that 
the horse was taken on board the boat under any contract be- 
tween the plaintiff and the boat or her officers, and it was alleg- 
ed that the horse was at the risk of the plaintiff and subject to 
his order ; that he was put in as secure a place as any other on 
the boat, and that his position was known to the plaintiff, who 
was a passenger on board ; that the horse was lost entirely by 
the dangers of the navigation, and not by the negligence or 
want of skill or care of the officers or crew of the boat. At the 
trial, it appeared that the horse was fastened on the afterguard 
of the boat, and that in passing a dangerous part of the river, 
after night, the boat encountered a snag which tore away the 
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guard upon which the horse stood, and he was precipitated into 
the river and lost. 

The case being submitted to the court to try the facts without 
a jury, the facts were specially found in these words: ‘‘ That 
the plaintiff, in the fall of 1849, at Rocheport, took passage on 
the defendant, on her way up the Missouririver, and placed on 
board the horse mentioned in the petition, which horse was to 
be delivered by defendant at Kansas, and as the boat was as- 
cending the river, the horse was knocked off the boat at the 
mouth of the Little Blue, some distance below Kansas, by a 
snag coming in contact with the boat, and was lost; that the 
place where the horse was lost, was a difficult point for boats 
to pass, in consequence of the snags in the river at that place, 
and was known to be such by the officers of the boat ; that the 
boat passed through that place in the night, and struck a snag 
which tore off the guard behind the wheel house, where the 
horse was placed, and the horse was knocked off and lost ; that 
he was worth one hundred and twenty-five dollars.”’ The de- 
cision of the court is then added in these words: ‘‘ The deci- 
sion of the court is, that the defendant is guilty of negligence 
in passing through the snags in the night, and is liable to the 
plaintiff for the worth of the horse lost, and directs judgment 
to be entered for the sum of one hundred and twenty-five dol- 
lars.”? The judgment was accordingly entered. 

In the amended petition, it was alleged that the horse was 
to be carried for hire; and in the answer thereto, it is denied 
that he was taken on board the boat under any contract; but 
the court does not find upon this question either way, although 
the obligation of a carrier without reward, is very different 
from that of a carrier for hire. 

1. The Circuit Court, in its finding of. the facts connected 
with the loss of the horse, finds only that the boat, while pass- 
ing in the night a part of the river rendered difficult by snags, 
and known to be difficult by the officers of the boat, struck a 
snag, in consequence of which the horse was lost. From 
these facts, the conclusion of law is pronounced that the boat 
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is liable, on account of the negligence of the officers in passing 
such place inthe night. In Collier v. Valentine, 11 Mo. Rep. 
309, this language is used, in the opinion of the court, deliver- 
ed by Judge Scott, when speaking of passing bars and snags 
in our rivers, and showing the difference between such impedi- 
ments and the rocks and shoals found in ocean navigation : 
‘¢ But, it is obvious, that this doctrine, (that of the liability of 
® common carrier, on account of the vessel striking against a 
known rock or shoal, ) cannot apply to the navigation of our 
inland rivers, where a vessel cannot avoid a bar or snag, and 
there is no other way but to pass over it. Where carelessness 
or rashness is imputed, under such circumstances, every case 
must be determined by its own facts. That a carrier may 
make himself liable for rashness or negligence in passing such 
place, by which a loss is occasioned, there is no question; and 
so it is equally clear that it may be passed under such circum- 
stances as will exonerate him from all responsibility. The 
course usually pursued by skilful pilots, in passing a bar or 
snag, or dangerous place in the river, must be the test by which 
the propriety of the conduct of the carrier is to be ascertain- 
ed.”” It is obvious that, under the principles here stated, the 
Circuit Court, in the present case, was not justified in deciding 
that there was negligence in the management of the boat, mere- 
ly because a difficult place was passed in the night. It may be 
that, in some conditions of the weather and the moon, the place 
at which the loss occurred might as safely be passed at night 
as in the day ; and it may be the general practice of pilots, in 
passing that place, when ascending the river, to pass it as often 
in the night as in the day. Negligence was not a just inference 
from the facts found; it certainly was not a conclusion of 
law from those facts. 

The judgment will be reversed, and the cause remanded for 
further proceedings, the other judges concurring. 
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Ewine et al., Appellants, vs. Leaton e¢ al., Respondents. 


i. Under the first section of the act concerning “ trespass,” (R. C. 1845,) 
where a plaintiff, in his petition, claimed damages for a wrongful entry 
upon his land and for timber cut and carried away, and there was a general 
verdict in his favor, and an entire assessment of damages, with no finding 
of the value of the timber, it was held, that the damages could not be trebled. 


Appeal from Lafayette Circuit Court. 


Leonard, for appellants. 
“dams, for respondents. 


RYLAND, Judge, delivered the opinion of the court. 


This was a petition under the new code of practice, for tres- 
passing upon the plaintiffs’ land, and cutting down and carrying 
off timber, &c. The petition is as follows: ‘* Plaintiffs state, 
that on the first day of April, A. D. 1849, and on divers other 
days in the months of April, May, June and July, 1849, de- 
fendants, without leave, and wrongfully, entered upon land not 
their own, to-wit: the west half of the south-west quarter of 
section number twenty, of township number forty-nine, and 
of range number twenty-seven, at the county of Lafayette and 
state of Missouri, of which land the plaintiffs were then and 
are now the owners, and then and there cut down and carried 
away timber, then standing, being and growing on said land, 
to-wit: one hundred white oak trees ; one hundred black oak 
trees ; one hundred black walnut trees, and one hundred other 
trees of great value, to-wit: of the value of two hundred dol- 
lars, contrary to the form of the statute in such case made and 
provided, to the damage of the plaintiffs six hundred dollars, 
for which they ask judgment.”’ 

The defendants answered: ‘‘ They deny that they or either 
of them entered on land on the first day of April, 1849, or 
on divers other days in the months of April, May, June and 
July, 1849, without leave and wrongfully, of which the plain- 
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tiffs were then or now are the owners in the petition as alleged. 
They deny cutting down and_carrying away timber, &c., and 
deny that the plaintiffs are the owners of said land. They 
admit that about the time mentioned in the petition, they did 
cut down and carry away from said land the timber of about 
fortygfive trees, or such parts thereof as were fit to be used 
for rails ; that said trees were worth, and of the value of about 
twenty-five dollars, and no more, as defendants believe ; but 
they say, that defendant, William H. Ewing, claimed, and as 
defendants believed, had a just -title to said land, and said 
timber was taken by the authority, and under the license of 
said William H. Ewing; and defendants cut and took said 
timber in good faith, believing that they had a right so to do; 
and insist that said William H. Ewing then was and still is 
owner of said land, and deny that plaintiffs are the owners of 
said land, as alleged, and require proof thereof.” 

A trial was had at the May term, 1852, of the Cireuit Court 
of Lafayette, and the jury returned the following verdict : 
‘‘We, the jury, find the issues for the plaintiffs, and assess 
their damages at the sum of one hundred dollars.” 

The plaintiffs moved the court for judgment for treble the 
damages ; this motion the court sustained, and rendered judg- 
ment for the sum of three hundred dollars, treble the damages. 

The defendants then moved in arrest of judgment and for a 
new trial, which being overruled, they excepted and prayed an 
appeal to the Supreme Court. 

The parties have preserved none of the evidence on the trial, 
therefore no notice will be taken in this court of the motion for 
a new trial. The motion in arrest of judgment, and the action 
of the Circuit Court upon that motion, will be the only matters 
deemed necessary for the consideration of this court. The 
defendants, in their motion in arrest of the judgment, assign 
as reasons, ‘‘ that the value of the trees or timber, mentioned 
in the petition, is not found by the verdict of the jury; that 
the court erred in trebling the damages ; that the petition is 
_ wasufficient for the damages to be trebled thereunder ; and, be- 
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cause the court had no right to treble the damages in said cause 
under said verdict.” 

1. The statute upon which this proceeding was had, declares : 
“Tf any person shall cut down, injure or destroy, or carry 
away any tree, placed or growing for use, shade or ornament; 
or any timber, rails or woo:}, standing, being or growing on the . 
land of any other person, &c., the person so offending shall 
pay to the party injured treble the va/we of the thing so injur- 
ed, broken, destroyed or carried away, with costs.” 

The counsel for the plaintiffs below conten1, that the court 
was warranted and authorized to take the damages found for 
the plaintiffs by the jury, as the value of the timber trees, 
so cut and carried away; and that if the verdict be taken for 
the value of the thing injured, then it was proper and right 
for the court, unger the statute, to give judgment for treble 
damages. 

The counsel for the appellants here, defendants below, con- 
tend, that the damages assessed in this verdict, cannot be cor- 
sidered as the value of the trees, timber, &c., cut down and 
taken away, alone; that the damages were assesséd upon the 
issues between the parties being found for the plaintiffs ; that 
one of these issues was the wrongful entry, without leave, upon 
lands belonging to the plaintffs, and that the court cannot le- 
gally say, that the damages so found were for the value of the 
timber or thing injured; that it was proper for the jury to es- 
timate in their damages this wrongful entry ; and such entry is 
not one of the specified acts of the trespass, on which a judgment 
for treble the value can be made ; that the jury should esti- 
mate the value by verdict; here they have assessed damages 
upon the general finding of the issues for the plaintiff. One 
of these issues was made upon the allegation of cutting down 
trees and carrying them away; another, upon the ownership 
or title to the land; another, for wrongful entry on the land. 
It is, therefore, legally impossible for the court to say, that 
the value of the timber only, forms the damages found in the 
verdict in this case. | | 
Now, by looking at the petition and answer and verdict, and 
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carefully examining the same, we are led to the conclusion, that 
it is not legally possible for this court to say, that the one hun- 
dred dollars damages is the value of the trees eut down and 
carried off. The jury might have found damages for the bare 
entry wrongfully made upon the plaintiffs’ land, if that had 
. been the only issue. True, the damages might have been nom- 
inal. “The law says, the judgment shall be for treble the value 
of the thing injured. Now the value should have been found 
in a case like this. It was not necessary, under the statute, to 
aver that there was a wrongful or tortious entry. Although 
one cannot easily see how a person can cut down and carry 
away timber trees, standing, growing and being on the land of 
another, without entering thereon, ye* the statute leaves out 
the entering. It begins by saying: ‘‘If any person shall cut 
down, injure or destroy,” &c.; here the plaintiffs aver the 
trespass by a wrongful entering on the land without leave, and 
the defendants deny this entry. 

In our view of the law arising on this statute, in regard to the 
form of the pleadings and verdict in this case, the court below 
erred. We cannot say, that the damages given can be con- 
sidered by the court legally to be the value of the timber cut. 
We do not know but what smart money may have been given 
for the trespass ; and in order to avoid all this difficulty, the 
jury should have been required, in this case, to say what the 
value of the trees or things injured was. This would not be 
necessary, probably, in cases where the petition was alone for 
cutting down trees, or any other statutory injury mentioned in 
the first section of the act. But this petition has a common 
law trespass, as well as a statutory trespass. It is brought 
for a wrongful entry, as well as cutting down trees. The gen- 
eral verdict and damages, therefore, will not, in a case like this, 
be considered the value of the trees only. The judgment of the 
Circuit Court, so far as it trebles the damages, is: erroneous. 
This case must be reversed and remanded to that court, with 
directions to enter up the judgment upon the verdict, for one 
hundred dollars damages and costs of the suit in that court; 
the other judges concurring. 
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CumMINGs, Respondent, vs. GuTRIDGE, Appellant. 





1. Where the defendant, in his answer, admits that he executed the note an- 
nexed to the plaintiff’s petition, in manner and form as charged in the peti- 
tion, he cannot make the objection of variance when the plaintiff unneces- 

sarily offers the note in evidence. 







4ppeal from Henry Circuit Court. 










Ff. P. Wright, for appellant. There was a variance be- 
tween the note sued on and the petition. ‘The court erred in 
permitting the note to be read in evidence, and in refusing de- 
fendant’s first and second instructions. 

Ballou, for respondent. The defendant, in his answer, ad- 
mitted, by not denying the allegation of the petition, that, by 
the note thereto annexed, he ‘‘ promised to pay plaintiff,’ 
&c. This being so, the objection of variance was untenable. 
For the same reason, the defendant’s instructions were properly 
refused. 










RYLAND, Judge, delivered the opinion of the court. 









This was a civil action brought by Cummings against Gut- 
ridge, upon the following promissory note : 
‘¢March 20th, 1850. 

‘¢Six months after date, for value received, I promise to 
pay unto James Cummings’ ‘‘ares,’? the sum of one hundred 
and sixty dollars, without ‘‘ dowd?’ or defalcation or discount.” 

Plaintiff’s petition was as follows: ‘‘ Plaintiff states, that 
defendant, by his promissory note hereto annexed, dated March 
20th, 1850, promised, for value received, six months after 
date, to pay plaintiff the sum of one hundred and sixty dol- 
lars, without ‘‘ doué” or defalcation or discount; which said 
sum of one hundred and sixty dollars and the interest are yet 
due plaintiff, and for which he asks judgment.” 
The defendant, in his answer, does not deny the making of 















470 JEFFERSON CITY. 





Cummings v. Gutridge. 





the said note, but alleges it was given for a certain considera- 
tion, which has failed, and therefore he does not owe said note 
nor any part thereof. 

On the trial, the plaintiff read the note; the defendant ob- 
jected to its being read in evidence on account of the variance 
between the note sued on and the note offered in evidence. The 
plaintiff having read the note closed his case. The defend- 
ant then offered evidence showing the consideration of the note 
to have been for one half of a wagon and yoke of steers; and 
on the way to California, the wagon was ‘left on the road, 
abandoned, and one of the steers died; that the wagon, on 
the plains where it was left, was worth nothing. The jury 
found for the plaintiff, not considering that the failure of con- 
sideration was made out. Many instructions were given in the 
case, which it is not necessary to consider. 

1. The answer of the defendant not denying the making 
and giving the note mentioned in the plaintiff’s petition to 
plaintiff, the same is to taken as trie, and stands admitted 
against the defendant. It was, therefore, not necessary for 
the plaintiff to offer the note in evidence, and the question 
about variance does not properly arise; of that point, then, 
this court will not take any notice. 

In the finding of the jury, in regard to the failure of con- 
sideration, there is nothing that this court will review. 

The refusal of the court to give the two instructions prayed 
for by the defendant, and which are here inserted, as follows, 
was proper enough : 

1. If the jury believe from the evidence that, at the time of 
the execution of the note sued on, it was the understanding 
and agreement of the parties that the heirs of James Cum- 
mings were to be the payees of the note, and not said Cum- 
mings, and that said note was, pursuant to said agreement, 
made payable to James Cummings’ heirs, then they will find 
for the defendant, unless said Cummings has since acquired a 
right to the same. 

2. The mere fact that said Cummings has had the possession 
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of said note, does not, of itself, give Cummings a right to sue 
on the same in his own name. 

These instructions are based upon the fact, that the answer 
denied the making of the note, and that it was necessary to 
have the same offered in evidence. The answer did not deny 
this matter ; therefore, all these instructions were out of place, 
not called for, and the refusal to give them is not error. 

The points discussed at the bar about the payee in the note 
offered in evidence, do not arise in this case. 

The defendant’s answer concludes him, as to the making and 
giving the note sued on in the petition, and the verdict of the 
jury finding the facts ‘about the failure of consideration in 
favor of the plaintiff, the court below properly rendered judg- 
ment thereon for the plaintiff. 

The judgment of the Circuit Court is affirmed, the other 
judges concurring. 
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WILBuRN’s ADMINISTRATOR, Respondent, vs. Haut, Appellant. 






1. When a judgment of a circuit court has been affirmed by the supreme 
. court with damages, the clerk of the circuit court may issue execution upon 

such affirmed judgment; nor is it necessary that an order of the circuit 
court should first be obtained. 








Appeal from Jackson Circuit Court. 





Hicks, for appellant. 1. No execution can issue upon an 
affirmed judgment until an order of the Circuit Court is first 
obtained. The damages awarded by the Supreme Court do not 
become incorporated with and make a part of the original 
judgment. 2. The judgment in this case was special, for the 
foreclosure of a mortgage. The mortgaged premises were 
adjudged to be sold, and the execution makes the damages a 
lien from the time when the mortgage was given, in 1845; 
whereas, they could be no lien until a transcript of the judg- 
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ment awarding them was filed in the office of the clerk of the 
Circuit Court. 38. The defendant’s right to elect what prop- 
erty shall be first sold is taken away from him, as to the 
amount of damages, and that amount is ordered to be levied on 
specific land, and perhaps to the detriment of other creditors 
who have obtained prior liens. 

S. LZ. Leonard, for respondent. 1. The judgment of the 
Supreme Court, affirming the judgment of the Circuit Court, 
removed the swpersedeas created by the appeal, and left the 
judgment of the Circuit Court in full force. 12 Mo. Rep. 
603. 2. Thetranscript of the judgment of the Supreme Court, 
when filed in the office of the clerk of the Circuit Court, con- 
stituted a part of the record of the cause, and the judgment 
of the Circuit Court became modified by that of the Supreme 
Court. 


RYLAND, Judge, delivered the opinion of the court. 


This was a motion in the court below to quash an execution. 
The Circuit Court overruled the motion, and the defendant ex- 
cepted, and brings the case here by appeal. The record shows 
that the plaintiff, Solomon L. Leonard, as administrator de 
bonis non of the estate of Edward Wilburn, sr., deceased, re- 
covered against the defendant, Jacob Hall, a judgment, at the 
March term of the Jackson Circuit Court, in the year 1852, 
for the sum of eighteen hundred and sixty-three dollars and 
sixty-four cents, principal and interest, together with costs of 
suit. The debt being secured by mortgage, judgment of fore- 
closure was also had, and an execution against the mortgaged 
premises ordered. The defendant, Hall, appealed to the Su- 
preme Court, and by the Supreme Court the judgment of the 
Circuit Court was affirmed, with ten per cent. damages on the 
amount. The judgment of the Supreme Court, affirming the 
judgment below, with ten per cent. damages, was certified 
by the clerk of this court, to the clerk of the Circuit Court, 
and thereupon, the clerk of the Circuit Court issued execu- 
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tion upon the judgment, which had been affirmed, for the 
amount of the original judgment, and the ten per cent. dama- 
ges allowed on the affirmance. The defendant, Hall, moved 
the Circuit Court to quash this execution. The execution and 
motion are as follows : 
‘¢The State of Missouri, 

‘¢ To the sheriff of Jackson county—Greeting : 

‘s Whereas, Solomon L. Leonard, administrator de bonis 
mon of the estate of Edward Wilburn, sr., deceased, on the 
16th day of March, in the year of our Lord, one thousand 
eight hundred and fifty-two, at our Jackson Circuit Court, hath 
recovered against Jacob Hall, in the sum of eighteen hundred 
and fifty-three dollars and sixty-four cents, which said sum 
was adjudged to the said Solomon L. Leonard, administrator 
as aforesaid, and also for his costs ; and, whereas; by a deci- 
sion of the Supreme Court of the state of Missouri, made 
herein, at the July term A. D. 1852, of said court, said judg- 
ment as aforesaid was affirmed, and ten per cent. damages on 
the same, (making the additional sum of one hundred and 
eighty-five dollars and thirty-six cents,) was awarded to said 
plaintiff therein by said Supreme Court : 

‘¢These command you, that of the real estate of the said 
Jacob Hall, mortgaged herein, to-wit: beginning at the south- 
east corner of the north east quarter of section ten, township 
forty-nine, range thirty-two, thence west to the centre of said 
section, to the corner of Smallwood Noland, John McMurray 
and Oliver Caldwell; thence north, one hundred poles ; thence 
east to the eastern line of said section ten; thence south, one 
hundred poles to the beginning, containing one hundred acres, 
more or less, lying in th2 county of Jackson and state of Mis- 
souri: you cause to be made the sum aforesaid adjudged, and 
damages aforesaid awarded, together with the costs; and that 
you have the same before the judge of our said Jackson Cir- 
cuit Court, on the first day of the next September term thereof, 
to.satisfy the sum aforesaid, and damages aforesaid, and costs 
aforesaid; and that you certify how you execute this writ. 
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Witness, Samuel D. Lucas, clerk of the said court, with the 
seal thereof hereto affixed, at office, in Independence, this 30th 
day of July, A. D. 1852. 
‘¢SAMUEL D. LUCAS, Clerk.” (1. s.) 
‘¢Solomon L. Leonard, administrator of Edward Wilburn, 
plaintiff, vs. Jacob Hall, defendant. 

‘‘In the Jackson Circuit Court—September term, 1852. 

‘¢And said defendant comes and moves the court here to 
quash the execution issued against him by the clerk of the court, 
on the day of , 1852, for the following reasons : 
First, because there is no judgment remaining of record in this 
court, to authorize the issuing of said execution; second, be- 
cause there is no such judgment remaining of record in this 
court, as is recited in said execution ; third, because said ex- 
ecution purports to be issued partly upon the judgment of this 
court and partly on a judgment of the Supreme Court of the 
state, rendered at the July term of the Supreme Court, 1852, 
at the city of Jefferson; fourth, because the execution should 
have issued, if issued at all, on the judgment of the Supreme 
Court, as certified by the Supreme Court to this court; and, 
fifth, because judgments of the Supreme Court, when certified 
to this court, can only be carried into effect by an order of this 
court, and the clerk of this court is not authorized to issue an 
execution on such certified judgments in vacation.” 

1. The question arising on the statement of the facts of this 
case, involves the authority of the clerk of the Circuit Court to 
issue an execution upon a judgment of that court, which has, 
on appeal or writ of error, been affirmed with damages by the 
Supreme Court. It is the opinion of this court, that the clerk 
of the Circuit Court has the power and authority to issue such 
execution. 

The thirty-sixth section of the act to regulate the practice 
in the Supreme Court, (R. C. 1845, p. 906,) declares, that 
‘¢the Supreme Court, upon the determination of any cause, on 
appeal or writ of error, may award execution to carry the same 
into effect, or may remit the record with their decision thereon, 
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to the Circuit Court whence the cause came; and such deter- 
mination shall be carried into execution by such Circuit Court.” 
See Meyer v. Campbell, Mc Niff §& Barnes, 12 Mo. Rep. 
603. It is not necessary, in the opinion of this court, for any 
order to be made by the Circuit Court, directing that an execu- 
tion issue after the record and decision of the Supreme Court ) 
have been remitted to that court. It is in the power of the 
clerk to. issue such execution to enforce the judgment which 
has been modified and affirmed. 

The court below rendered judgment, and ordered that the 
plaintiff have execution thereof. This was stopped by the ap- 
peal. The right to enforce this judgment was suspended until 
the case was heard in the Supreme Court on the appeal; when, 
therefore, the Supreme Court affirmed this judgment with ten 
per cent. damages, and the judgment and decision of the Su- 
preme Court had been remitted to the Circuit Court, the re- 

he striction on the clerk, in issuing the execution, was taken off; 
the judgment was then in a condition to be enforced, and the 
clerk, without any order of the court for that purpose, could 
issue execution; there was the judgment affirmed with dama- 
ges, to be the foundation of the execution. 

This has so long been the practice, and so generally ac- 
quiesced in, that this court will not disturb it. The judgment 
of the Circuit Court, in overruling the motion, is, with the con- 

currence of the other judges, affirmed. 




























HickaM, Plaintiff in Error, vs. Hottrxaswortu, Defendant 
in Error. 











1, Under the act concerning “ securities’? (R. C. 1845,) a surety cannot ex- 
onerate himself from liability, by notifying the creditor, after the death of 
the principal debtor, to present the demand for allowance against his estate, 
and his failure to do so within thirty days. A case where the principal is 

dead is not within the meaning of the statute. 
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Error to Moniteau Circuit Court. 


This was an action begun before a justice of the peace and 
appealed to the Circuit Court, on a note made by James Wil- 
liams, as principal, and James W. Williams, George Williams, 
Samuel Murphy, James Smallwood, and the defendant, Hol- 
lingsworth, as his securities. On the trial, the defendant 
proved the death of James Williams, the principal, and then 
offered in evidence the following notice, which was proved to 
have been served upon the plaintiff on the day of its date: 

‘¢Mr. William Hickam: Sir—You are hereby notified that 
you must lay in your note on James Williams’ estate for allow- 
ance, on which we are securities. January 20th, 1847. 

JAMES W. WILLIAMS, 
JAMES 8. SMALLWOOD, 
GEORGE WILLIAMS, 

W. M. HOLLINGSWORTH.” 

The plaintiff objected to the admissicn of this notice in evi- 
dence, and his objection being overruled, he took a non-suit, 
and after an unsuccessful motion to set the same aside, brings 
the case here by writ of error. The case turns upon the con- 
struction of the first and second sections of the act concerning 
securities, (R. C. 1845.) 

Edwards and Parsons, for plaintiff in error, contended 
that the notice was not sufficient under the statute. It was too 
vague and indefinite in its terms. Besides, the plaintiff was 
not bound to seek the estate of the principal in Boone county, 
but had the right to sue the defendant alone in Moniteau. 
Hughes vy. Gordon, 7 Mo. Rep. 297. It did not appear from 
the evidence that the estate of James Williams had been finally 
settled at the commencement of this suit; nor that there was 
any administration on the estate until about the time of the 
commencement of this suit. Under these circumstances, the 
notice did not exonerate the defendant. Shehan v. Hamp- 
ton, 8 Ala. (new series) 945. Jenkins vy. Clarkson, 6 & T 
Ohio, 266. 
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Hayden, for defendant in error, contended that the notice 
was substantially in conformity with the statute, and could not 
have misled the defendant, or been misunderstood by him. 


Ryxanp, Judge, delivered the opinion of the court. 


From the above statement, the important question in this 
case involves the construction of our statute, authorizing ‘‘ any 
person bound as security for another, in any bond, bill or note, 
for the payment of money, or delivery of property, at any time 
after an action has accrued thereon, to require, in writing, the 
person having such right of action forthwith to commence suit 
against the principal debtor and other parties liable.” R. C. 
1845, p. 998,/title ‘‘ securities.” 

The second section of this act declares, ‘‘If such suit is 
not commenced within thirty days after the service of such no- 
tice, and proceeded in with due diligence, in the ordinary course 
of law, to judgment and execution, such security shall be ex- 
onerated from liability to the person so notified.” 

1. Does this statute, either by its letter or spirit, embrace 
a case where the death of a principal obligor has occur- 
red? If this question be answered in the negative, then the 
present case is determined without any regard to the form and 
substance of the notice given, and which appears in the above 
statement. 

It is the opinion of this court, that the statute does not em- 
brace the present case—does not, either by letter or its spirit, 
include a case where the death of the principal obligor has 
happened. It may often turn out, that more than thirty days 
may elapse after the death of the obligor, before administration 
is granted on his estate. In such case, notice tosue, given a — 
few days before the death, must be entirely nugatory. Notice 
given to present the note or demand, or to ‘‘ lay in” the note 
on the estate of the deceased man for allowance, will not ex- 
pedite the collection, if given within ten days after adminis- 
tration granted, more than if given ten months after. The law 

31—VoL. XVI. 
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allows one year after administration granted, before there can 
be any compulsory order or process against the administrator 
to pay demands. The debts due by a deceased person are 
classed as follows: First, funeral expenses ; second, expenses 
of last sickness, &c. ; third, debts due the state ; fourth, judg- 
ments rendered against the deceased in his life time, &c, ; fifth, 
all demands without regard to quality, which shall be legally 
exhibited against the estate, within one year after the granting 
of the first letters on the estate; sixth, all demands exhibited 
after two, and within three years, &c. Now we can see very 
clearly, that debts due by the deceased on notes, or demands 
against him for property, &c., cannot possibly take precedence 
of each other, if properly presented, or if legally exhibited 
within the year after the grant of letters of administration, 
though some be thus exhibited in the first part of the year, 
and others late in the year; these all form the fifth class, and 
cannot be paid until those of the four preceding classes be 
satisfied. 

‘¢ Any person may exhibit his demand against the estate of 
a deceased person, by serving upon the executor or administra- 
tor a notice, in writing, stating the nature and amount of his 
claim, with a copy of the instrument of writing, or account, 


upon which the claim is founded ; and such claim shall be con-— 


sidered legally exhibited from the time of serving such notice.” 
Act concerning administration, article 4, section 5, p. 91, R. 
C. 1845. 3 

The statute authorizing the security to require the payee to 
commence suit on the note or bond, requires the action to be 
brought against the principal debtor and other parties liable. 
If: such suit is not commenced within thirty days after service 
of notice, &c., the security to be exonerated, &c. ‘‘ Such 
suit,”? means the one required to be commenced forthwith 
against the principal debtor and other parties liable. Now it 
is-elear that the legislature never contemplated forcing the 
holder of such claim to commence his suit against the admin- 
istrators in the county court or probate court, and also against 
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the other parties liable, too, in these courts, or to sue the 
administrator in one court and the security in the bond or note 
in another court. Hence, in the opinion of the court, the stat- 
ute never was designed to embrace the case at bar. The judg- 
ment of the Circuit Court is, therefore, reversed, the other 
judges corcurring herein, and this case is remanded, to be 
proceeded in further in accordance with this opinion. 


Pettis County, Plaintiff in Error, vs. Krxespury, Defend- 
ant in Error. 


1. A county court made an order appointing a commissioner to let the build- 
ing of a bridge to some undertaker who would wait for his pay “ until the 
amount is received from the state out of the road and canal fund.””? The com- 
missioner, under this order, let the building of the bridge to A., who entered 
into a bond, which recited the order of the court, and contained an agree- 
ment “on the part of the’ county court, as satd court,’ to pay a certain sum 
on the completion of the work, provided that, “if there be not a sufficient 
amount of the dividend of the road and canal fund on hand, at the time of 
the completion of the bridge, the said undertaker is to wait on or indulge 
the said county by receiving of said county as fast as said funds shall ar- 
rive.” After the completion of the work, A. received’ a warrant on the 
county treasurer, “ payable out of the road and canal fund,” which was 
assigned to the plaintiff. Held, the plaintiff could only look to the road and 
canal fund, and could not compel the county to pay the warrant out of its 
own proper funds. 


Error to Pettis Circuit Court. 


The county court of Pettis county, at its August term, 1845, 
made the following order: ‘‘ Ordered, that Henry 8. Greer be 
appointed commissioner to let the building of a bridge at or 
near Wasson’s mill; the site of said bridge to be selected by 
himself, to be built after the same plan of the bridge near 
Thomson’s mill. The undertaker to furnish his own mate 
rials, and to wait for the pay until the amount is received from 
the state out of the road and canal fund, but to receive inter- 
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est at the rate of ten per cent. per annum on the amount from 
due until paid, and to report his proceedings to the first term of 
this court after the letting; he is to require of the under- 
taker bond with approved security,” &c. 

In pursuance of this order, the commissioner let out the 
building of the bridge on the sixth day of Sept: mber, 1845, 
when Harden Corum, Absalom McCoy and John T. Woodson 
became the undertakers for the sum of two thousand nine hun- 
dred dollars, who entered into bond with security, at the time 
last above stated, which bond was in the usual form, and after 
reciting the order above set forth, and stipulating to build the 
bridge in the manner agreed upon, contained this agreement on 
the part of the county: ‘‘ For and in consideration of the 
building of the said bridge as aforesaid, the county court of 
Pettis county, as said court, agrees to pay to the said Harden 
Corum, Absalom McCoy and John T. Woodson, the sum of 
two thousand nine hundred dollars, so soon as the said bridge 
shall have been completed as aforcsaid; provided, however, 
and it is agreed by and between ¢he said court and the said 
undertakers that, if there be not a sufficient amount of the 
dividend of the said county of the road and canal fund on hand, 
at the time of the completion of the said bridge, the said un- 
dertakers are to wait on or indulge the said county by receiv- 
ing of the said county as fast as said funds shall arrive; and 
the said county court agrees to pay the said undertakers inter- 
est on the amount which said county may not pay at the time 
of the completion of the said bridge, at the rate of ten per 
cent. per annum until paid.” 

At the February term, 1848, of the county court of Pettis 
gounty, James Kemp was appointed commissioner of the 
bridge, who reported, during the same term, that the bridge 
had been built according to contract, with some slight varia- 
tions, made by the directions of the former commissioner ; this 
report was received by the court and ordered to be filed, and, at 
the same time, it was further ordered, that a warrant issue to 
Harden Corum for the sum of two thousand three hundred and 
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ninety-eight dollars and forty-three cents, payable out of the 
road and canal fund, to bear interest at ten per cent. per an+ 
num, as warrant number nine. Thereupon, a warrant of the 
following tenor was issued and delivered to said Corum : 

‘¢ Warrant No. 9. 

‘¢ Treasurer of the county of Pettis, pay to Harden Corum, 
two thousand three hundred and ninety-eight dollars and 
43-100 cents, payable out of the road and canal fund, to bear 
interest at the rate of ten per cent. per annum frum this date. 
Given at the court house, this 9th day of February, 1848. 

By order cf the county court. John S. Brown, president. 
Test : A. Roberson, clerk. 

By endorsement for value received, this warrant was assign- 
ed to Jere. Kingsbury, the plaintiff, on the ninth day of March, 
1848. No part of said warrant, or the interest thereon, was 
ever paid by the county. . 

This suit was commenced on the 24th day of March, 1852, 
by Jere. Kingsbury, the plaintiff, and the question is, whether 
he is bound, under the facts stated, to wait on the road and 
canal fund for payment, that being an uncertain and fluctuat- 
ing fund, known to be so at the time of letting the bridge, or 
whether he can sue the county and recover the full amount from 
her out of her own proper fund ? 

The court below found for the plaintiff. . 

Napton, for plaintiff inerror. The plaintiff, being assignee 
of the warrant upon the road and canal fund, must look to 
that for his rights. He has no concern with the original con- 
tract between Corum and the county. Glenn v. Smith, 2 Gil, 
& Johns. 508. Harris v. Johnston, 3 Cranch, 311. 4 Litt, 
289, 317. But conceding the plaintiff to stand in the shoes of 
Corum in every respect, then it is submitted that a fair con- 
struction of the order of the county court, the contract and the 
warrant, in short of the whole transaction, shows a clear in- 
tent on both sides to charge the road and canal fund of Pettis 
county, and that alone. R. C. 1845, title ‘* Road and canal 
fund.” The fluctuating nature of the fund was known to the 
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contracting party, and we may well presume that he contracted 
with reference to it, and at a price greatly beyond the cash 
value of the work. 

Adams and Leonard, for defendant in error. 1. By the 
contract, the road and canal fund was not relied upon alone 
for payment, but was merely to be looked to as a means of 
payment ; and after waiting a reasonable time upon this fund, 
a right of action acerued for the whole debt and interest. 2. 
By the contract, the road and canal fund was not to be looked to 
at all for the interest, which was to be paid annually, without 
regard to the sufficiency.or insufficiency of the fund. 38. The 
warrant was not a payment of the debt. 5J.R.72. 9J. 
R. 810. Story on Notes, §104, 105, 117, 404. 9 Mo. Rep. 
59. 8 J. R. 3889. 4. The plaintiff, by the assignment, suc- 
ceeded to all the rights of Corum. 


Scorr, Judge, delivered the opinion of the court. 


1. When the road and canal fund was first distributed among 
the counties of the state, in February, 1833, the several coun- 
ty courts were constituted boards of internal improvements in 
their respective counties, for the management of it. They 
were required to appropriate it to the building of bridges, the 
opening of roads and making canals. The act of 1845, con- 
cerning the road and canal fund, which was in force when the 
contract involved in the present controversy was made, though 
somewhat variant in its provisions from that originally enacted, 
yet retains its main features. The seventh section of this act 
requires the fund, when received, to be placed in the county 
treasury, and to constitute a separate fund, to be called the 
“ county road and canal fund,” and to be managed, stated and 
accounted for separately from the general funds of the eounty. 
The tenth section of the act gives the county court control of 
the fund and direets its application to the construction and 
improvement of roads, bridges or canals, and forbids its use 
for other purposes. 
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The object of these citations is to show that the county court, 
in its conduct in relation to the road and canal fund, acts ina 
different capacity from that it sustains, when acting in regard 
to the money of the county in the treasury; that the road and 
canal fund is a separate one, devoted to particular purposes, 
and managed by the county court as a board of internal im- 
provement. If this view of the subject is just, it would seem 
to follow that, in weighing the conduet and interpreting the 
contracts of the county court in relation to that fund, we 
should not blend and confound its powers as a board of inter- 
nal improvement, with those which it may exercise over moneys 
belonging to the county. The county court as such may, at 
the expense of the county treasury, build bridges for the ac- 
commodation of its inhabitants. In so doing, it conforms its 
action and that of its agents to the law relating to the building 
of county bridges. When a bridge is to be built with the 
road and canal fund, it acts as a board of internal improve- 
ment, and conforms its action to the law in relation to that 
fund. If the county court of Pettis county, in taking steps to 
build the bridge which has given rise to this controversy, acted 
under the law to provide for building bridges, it failed to take 
an important preliminary measure required by the seventh sec- 
tion of that act. It does not appear that, either from its own 
information, or from the report of a commissioner, the court 
was informed of the cost of the bridge, or that any appropria- 
tion was made, conformable to an estimate of its cost. Nor was 
there any order in pursuance to the eleventh section of the act, 
directing the expense of it to be paid out of any money in the 
treasury. This, taken in connection with the order for build- 
ing the bridge, which was the first step in the matter, and with 
the warrant, which issued for paying for the bridge, shows that 
the county court, in this transaction, acted as a board of inter- 
nal improvement. There is nothing in the order or in the war- 
rant, which shows that the court intended to bind the county for 
the expense of building the bridge. On the contrary, from 
the face of those papers, such an idea is excluded, and the ob- 
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vious import of them is, that the bridge should be paid for out 
of the road and canal fund, and out of that fund alone, and 
this applies as well to the interest as tothe principal. We do 
not conceive that there is any thing in the contract of the un- 
dertakers of the bridge, which is irreconcilable with this view 
of the subject. The contract must be construed in reference to 
the subject matter. The order, appointing the commissioner 
to build the bridge, is the substratum of this whole transaction, 
and if the contract, in its terms, can be shown to be conforma- 
ble to this order, we are not warranted in straining them, and 
by a kind of judicial midwifery, deliver it of an interpretation, 
which never entered into the heads of those who were parties to 
it. The order of the court, directing the bridge to be built, is 
recited in the bond of the undertakers. It will be observed, 
that the county court only binds itself as a court. The words 
of the bond are, ‘‘ the county court of Pettis county, as said 
court, agrees,” &c. There are no words binding the county. 
The order of the court expressly directed that the cost of the 
bridge should be paid out of the road and canal fund, and that 
the undertakers should wait for their pay until the amount 
should be obtained from the state, receiving interest on the 
sum at the rate of ten per cent. from the time it was due until 
paid. Now, as it is obvious that this order was before the par- 
ties when they contracted, for it is recited in the bond, why 
should we put a constructicn upof the contract which would 
make the commissioner violate his duty, and the undertakers 
guilty of a fraud; for itis a fraud, knowingly to obtain from 
an agent a contract in breach of his duty. There is nothing 
in the record which shows that the contract was ever in the 
office of the clerk, or was known to the court before the bridge 
was accepted, which was on the 8th February, 1848. Even if 
there was, there is no evidence that it ever approved the bond, 
in the sense in which it is understood by the plaintiff. The 
warrant that issued shows how it interpreted the contract. 
The original parties to the contract put an interpretation upon 
it which is entirely consistent with the original order. The 
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warrant is a just interpretation of the contract. It was accept- 
ed by the undertakers. As it cannot be shown that the county 
court ever sanctioned the bond containing the contract in 
any other sense than as expressed in the warrant, and as the 
warrant is in conformity to the order under which the commis- 
sioner acted, the contract, if variant from the order, is not ob- 
ligatory on the court, for the want of authority to make it. 
The contract is not signed by the commissioner of the county. 
The undertakers and their sureties have only put their names to 
it. The court can only be made liable by showing that it was 
adopted by it. But we conceive that the order, the contract, 
and the warrant harmonize, ard it is only by discarding the 
order and warrant that a construction can be put upon the 
contract which gives the least countenance to the view of the 
matter maintained by the plaintiff. 

The same considerations which lead us to the conclusion, 
that the road and canal fund was only to be resorted to, for 
the payment of the amount of the cost of the bridge, incline 
us to the opinion, that the interest, as an incident, would share 
the fate of the principal. If the county court designed that 
the bridge should be built with the road and canal fund, we 
see no reason why the interest, for the delay of payment, 
should be paid out of another fund. ‘There is nothing in the 
contract which would any more warrant the payment of the in- 
terest out of the county treasury than the principal. 

This conclusion has been arrived at after mature considera- 
tion of the question. We know that contracts for labor, that 
are to be paid out of the road and canal fund, unless it is al- 
ready in the treasury, are undertaken at prices greatly above 
those at which they would be let if the satisfaction of them 
was to be obtained out of the county treasury. Such contracts 
become a matter of speculation, and undertakers indemnify 
themselves by greatly increased prices. To permit them, when 
their ventures had resulted disastrously, to convert prices, ob- 
tained under such circumstances, into claims against the coun- 
ty treasury, would be great injustice. It would be allowing 
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them to play, heads I win, tails you lose. There are counties 
in this state that would be bankrupted, if the holders of war- 
rants on the road and canal fund could convert them into de- 
mands against the county — warrants that were issued for 
labor undertaken at ten times its real value, because of the 
mode of their payment. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 





TuTT, TO UsE or Harpy, Respondent, vs. Hopss, Appellant. 


1. A public officer is not personally liable on contracts made by him in his 
official capacity. 


Appeal from Henry Circuit Court. 


Hicks, for appellant. 1. The appellant and Elkins made 
the agreement with respondent, as trustees of the school dis- 
trict, and this was known to the respondent ; they were author- 
ized by law and by the district to employ a teacher; they are, 
therefore, not liable in their individual capacity. Rathbun v. 
Budlong,15J.R.1. Cairns & Lord v. Bleeker,12 J. R. 
300. 1 Tenn. R. top paging, 108, 386. Swift v. Hopkins, 
13 J. R. 812. 2, The appellant was entitled to notice of the 
non-payment of the order. 20 J. R.149. 1M. & 8S. 229. 
Bailey on Bills, 5, 306. 

Ballou and Wright, for respondent. The appellant is in- 
dividually liable on the original contract, as well as on the 
order. Packard vy. Nye, 2 Met. 47. Barker v. Mechan- 
tics’ Fire Insurance Co., 8 Wend. 94. Simonds v. Howell, 
23 Pick. 120. 16 Pick. 347, 11Mass. 27. The credit was 
given to the appellant. 1 Chitty’s Pl. 37. 1 Brown’s Ch. 
Rep. 92. 5 Barn. & Ald, 34. Admitting that the trustees 
were not originally individually liable, yet they have made 
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themselves so, by their breach of duty in not levying and col- 
lecting the school rates against the inhabitants, to make up any 
deficiency of the township, county and state school money, to 
pay the plaintiff. 5 Maule & 8.34. Smythe v. Spaulding, 
138 Mo. Rep. 529. Again, they exceeded their authority in 
employing a teacher when they had not the funds on hand to 
pay him, and thereby rendered themselves individually liable. 
18 Mass. 198. 11 ib. 97. 4 ib. 595. 2N. H. 352. The 
appellant is also liable on the order. 1 Mo. Rep. 488. Con- 
ceding that it was a bill of exchange, he was not entitled to 
notice of non-payment, because it was proved that when it was 
drawn, the drawee had no funds in his hands belonging either 
to the appellant or to the school district. 


Rytanp, Judge, delivered the opinion of the court. 


The plaintiff below sued Hobbs on the following order, be- 
fore a justice of the peace, viz. : 

‘To James Freeman, commissioner of common schools, in 
township No. 43, and range 26, Henry county, Missouri: 

‘¢ Dear Sir—Pay to Gabriel Tutt, or order, one hundred and 
seventy-five dollars 75-100 cents, being the amount of tuition 


due him April 1st, 1848. 
“§. B. HOBBS, 


“Pp. D. ELKINS, 
On which order were the following endorsements : 
‘‘April 4th, 1848. Received on within, - - $11 75 
June 9th, 1848. Received on within, - - - 1810 
June 10th, 1848. Received on within, - - 19 873 
Feb’y 3d, 1849. Received on within, - - 4 865 
Feb’y 26th. Received, - - - - - - - 5000 
The balance of the within order I protest the payment of, 
for want of funds belonging to said township. 
JAMES FREEMAN, §&. 0.” 
The writ was not served on Elkins, and the justice of the 
peace rendered judgment against Hobbs, who appealed to the 


Trustees.” 
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Circuit Court, where judgment was again rendered against him. 
The case is brought to this court by appeal. 

On the trial of the cause in the Circuit Court, there was 
proof showing that Hobbs and Elkins were trustees of the pub- 
lic school in the township, and that Freeman was school com- 
missioner ; that Gabriel Tutt had taught school in the town- 
ship about nine months, and that the amounts credited on the 
order were the moneys arising from the school township, and 
belonging to its funds. The court tried the case without a 
jury. The defendant asked the court to declare the law to be 
that, ‘‘ if the court should find from the evidence, that the de- 
fendants, at the time of making the order in controversy men- 
tioned, were trustees of school district therein mentioned, and 
as such trustees gave said order, on said school commissioner, 
then they are not liable to plaintiff on said order, and the ver- 
dict must be for the defendant.” 

The court refused to give this instruction, and defendant 
excepted. 

It seems that the original agreement between Hobbs and 
Elkins, as trustees, and Tutt, had been filed with the justice 
of the peace, and was sent up with the papers and transcript of 
the judgment, by the justice, on the appeal. 

The court,‘on defendants’ motion, declared that plaintiff 
could not recover in this suit on this agreement, as the amount 
therein exceeded the jurisdiction of the justice’s court, and 
as the said agreement was not made the foutidation of the suit 
in the justice’s court. The agreement then being set aside, and 
not considered in the case, the right of recovery rested on the 
order alone. 

1. In the opinion of this court, the court below erred in re- 
fusing to declare the law as prayed for above by the defend- 
ant. Whenever the contract is made by public officers, or by 
agents appointed to discharge public trusts and duties, then the 
agents are not individually liable, as a matter of course. They 
may make themselves personally and individually responsible 
by the use of terms indicating such responsibility or such per- 
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sonal liability. Here the persons drawing the order were 
trustees of a township school district ; they were in a public 
capacity ; duties prescribed by law were to be attended to by 
them ; they draw their order on another public officer—a school 
commissioner of the township—his duties also preseribed by 
law ; the order is for so much money, the ‘‘ amount of tuition 
due him ;” the commissioner pays from time to time the mon- 
eys appropriated for payment of teachers, until he protests the 
payment, because there are no more funds of that character in 
his hands. From the nature of this whole transaction, it is to 
be seen plainly, that Tutt knew what fund he was to look to 
for his pay. There is nothing in the manner the order is 
worded, indicating a contract or promise to pay by the trus- 
tees individually, if the school commissioner refused to pay. 
The general doctrine is, that an agent who makes a contract on 
behalf of his principal, whose name he discloses at the time 
to the person with whom he contracts, is not personally liable, 
and in this respect there is no difference between an agent for 
government and an individual. 

Numerous English and American authorities support this 
doctrine. I will cite but one or two. The case of Macbeath v. 
Haldimand, 1T. R. 172 and 173, fully sustains it. In the 
case of Hodgson v. Dexter, 1 Cranch, 105, in the Supreme 
Court of the United States, this doctrine is recognized, and 
declared to be consonant with ‘‘ policy, justice and law.” 

In the opinion of this court, the Circuit Court erred, and its 
judgment must be reversed ; the other judges concurring herein. 





StonaM, Respondent, ws. Wapo e¢ a/., Appellants. 


1. By the contract sued upon, the plaintiff bound himself to winter a certain 
number of cattle for the defendant, and the defendant obligated himself to 
pay a stipulated sum for every head delivered in the spring “in good, 
thrifty order and condition.”” Held, the plaintiff could not recover for the 
keeping of any cattle that died, or were not delivered in good, thrifty order 
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and condition, although their death or ill-condition might not have been 
caused by any want of care on his part. . 

2. Where the question was, whether cattle had died from disease or from 
plaintiff's want of care, it was held, that a witness, who had taken cattle to 
winter from the same drove, might be permitted to state the condition 
through the winter of the cattle kept by him, what number of them died, 
in what manner he fed and took care of them, and how many had been 
affected with disease. 

3. A witness will not be permitted to state the symptoms and appearance of 
cattle that die from want of feed, unless he is an expert in such matters. 


Appeal from Jackson Circuit Court. 


Wood and Hicks, for appellants. 
Napton, for respondent. 


RyLanp, Judge, delivered the opinion of the court. 


This was a civil action, commenced by the plaintiff in the 
Circuit Court of Jackson county, against defendants, for win- 
tering, feeding and taking care of cattle, under the following 
agreement: ‘‘ Memorandum of an agreement entered into on 
second day of November, 1549, between David Waldo & Co., 
of Jackson county, Mo., and Samuel Stonam, of Clinton 
county, Mo. The said Samuel Stonam obligates himself to 
take of the said David Waldo & Co., two hundred and thirty- 
seven head of work steers or oxen, to be well wintered on corn 
and fodder, and delivered at such point in Jackson county as 
the said Waldo & Co. may designate, in the spring, at such 
time as they can do well on the prairie range; and the said 
Waldo & Co. obligate themselves to pay five and 50-100 dol- 
lars per head for every one delivered in good, thrifty order and 
condition; the said Samuel Stonam being liable for all steers 
that die from neglect or want of due attention, and for dama- 
ges done by them, or such as escape ; but not liable for any that 
die from accident or unavoidable causes. It is understood be- 
tween the parties that said cattle are to be kept in such manner 
as to be in saleable condition, suitable for a trip to Santa Fé, 
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early in the spring, by the first day of April next, subject, at 
all times, to the direction of said David Waldo & Co., or their 
agents ; and if the cattle do not thrive for want of feed, it 
must be increased sufficiently, or the contract will be forfeited 
on the part of said Samuel Stonam. It is understood that 
the cattle are to be well attended to, in every respect ; to be 
salted regularly and sufficiently, and provided with plenty of 
good water. 237 head. Signed, i 

is 

‘““SAMUEL pq STONAM.” 
mark. 

Plaintiff, in his petition, states that the true number of oxen 
received by him of defendants under the contract, was 232 
head, and of this number 112 died whilst in the plaintiff’s 
possession, of disease, and without any fault of plaintiff; and 
states also, that plaintiff took all proper care of the oxen de- 
livered to him, according to his contract, and on demand, re- 
turned to the defendants the oxen remaining alive, 120 head, 
and asks for judgment for reasonable compensation for his ser- 
vices, and for medicine, corn, fodder and salt given and fed 
to the 112 steers that died, valued at $616, and asks also for 
judgment for $5 50 per head for the 120 oxen returned to 
defendants. 

Defendants, in their answer, admit the contract, and say 
plaintiff received of defendants the whole number of oxen 
mentioned in the contract, to-wit, 237 head, and deny that 
plaintiff wintered and took care of the oxen as required by his 
contract; but on the contrary, that plaintiff fed, salted, win- 
tered, watered and attended to said oxen so negligently and 
carelessly, that 126 head died and were wholly lost to defend- 
ants, and by which defendants sustained damage, and for which 
they ask judgment against plaintiff; they also deny that the 
oxen, or any of them, were diseased. Defendants admit the 
return of 120 oxen, and deny that any of them were kept and 
attended to, as required by the contract, or that they were re- 
turned in the condition required by the contract ; but on the 
contrary, after the first of April, and when they were still poor 
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and not thriving, and wholly unfit for use by reason of plain- 
tiff’s negligence, defendants, to keep and save them all from 
dying, were compelled to take the remaining 120 head from 
plaintiff and place them in the care of others; and defendants 
deny plaintiff’s right to any compensation. 

On the trial, it was proved that plaintiff, Stonam, under the 
contract, received from defendants 232 head of cattle. It was 
also proved, that of this number, and whilst in plaintiff’s pos- 
session, 112 died. It was also proved, that the remaining 120 
head in the month of May, on demand, were delivered to de- 
fendants. Plaintiff then gave evidence conducing to show that 
he fed and took care of the cattle as required by the contract ; 
and also gave evidence conducipg to show that those that died, 
died of disease ; and also evidence conducing to show, that the 
120 head returned to defendants, were in thrifty order and 
condition, saleable, and suitable for a trip to Santa Fé. The 
defendants then gave evidence conducing to show, that plain- 
tiff did not feed and take care of the cattle delivered to him, 
as required by the contract; but on the contrary, neglected 
them ; and also conducing to show that the cattle that died, 
did not die from disease or accident, but died by reason of 
plaintiff’s negligence and carelessness. Defendants also gave 
evidence conducing to show that the 120 head returned to them 
by plaintiff, were all of them poor and unthrifty, and that none 
of them were in thrifty order and condition, and none of them 
in saleable condition, or suitable for a trip to Santa Fé, at the 
time specified in the contract, or at any other time whilst in 
plaintiff’s possession. 

The following points were raised on the evidence. It was 
proved that the cattle received by the plaintiff from defend- 
ants, were taken from a large lot of oxen of defendants, which 
had the same fall crossed the plains from Santa Fé, and that 
Greer, the witness, had, at the same time with the plaintiff, 
received out of the same lot 230 head to be wintered for de- 
fendants, and that Leggett, a witness, at the same time, bought 
of defendants, from said lot of cattle, twenty head. 

On the examination of said witnesses, defendants propounded 
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to each the following question: ‘‘ What was the condition of 
the cattle through the winter, which the witness had kept, 
and what number of them died, and in what manner the wit- 
ness had fed and taken care of them, and how many, if any, 
had been affected with disease?’ This question was objected 
to by plaintiff. The court permitted the witness to tell the 
condition of the cattle when he received them, and what num- 
ber died, and of what cause, and how many, if any, were dis- 
eased; but refused to let the witness tellin what manner he 
had fed and taken care of the cattle received by him, witness. 
Defendants excepted. Defendants also asked Clarkson, a 
witness, the following question : ‘‘ What are the symptoms and 
what appearance do cattle exhibit that die from want of feed ?” 
Plaintiff objected, and the court sustained the objection, and 
defendants excepted ; and here the evidence was concluded. 

Plaintiff asked the court to give the jury the following in- 
structions : 

1. That if they believe from the evidence, that plaintiff pro- 
perly and regularly fed, watered and salted the oxen received 
by him under the contract, and that the defendants, by their 
agents, received or took a portion of such oxen out of his pos- 
session about the first of May, (either with or without his con- 
sent, ) before the time said cattle could do well on the prairie 
range, then they must find for plaintiff, at the rate of five dol- 
lars and fifty cents per head for the oxen so taken or received ; 
and if they further find that another portion of said oxen were 
delivered fo, and received by said defendants, they must fur- 
ther find for plaintiff at the same rate for such oxen. 

2. If they believe that the plaixtiff properly and regularly 
fed, watered and salted the cattle received by him under the 
contract, and that, notwithstanding such attention, part of 
such cattle died from disease, and not from any neglect on 
plaintiff’s part, then they will find for plaintiff, at the rate per 
head as aforesaid, for such oxen as died from such disease as 
aforesaid, up to the time of such death. 

32—VvVOL. XVII. 
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Defendants, at the same time, submitted and asked instruc- 
tions as follows : 

1. That by the contract between the parties sued on, and in 
proof, plaintiff was bound to keep the cattle delivered to him 
by defendants, in such manner as to be in saleable condition, 
~ suitable for a trip to Santa Fé early in the following spring, 
by the first day of April of that spring, and to return them in 
good thrifty order and condition; and by said contract, de- 
fendants were liable to pay plaintiff for every one of said cat- 
tle so delivered and returned in. good thrifty order and condi- 
tion, five dollars and fifty cents a head; and if the jury be- 
lieve that said cattle were not kept by plaintiff in such manner 
as to be in saleable condition, suitable for a trip to Santa Fé 
by the first of April in the then foilowing spring, and that said 
cattle were not then in good thrifty order and condition, but on 
the contrary, said cattle, all the time they were in plaintiff’s 
possession, were in a bad, and unthrifty condition, and by 
plaintiff were kept in such a careless and negligent manner as 
not to be in a saleable condition, or suitable for a trip to Santa 
Fé by the first of said April, and during the whole of said 
spring, then in such case, defendants are not bound to plain- 
tiff for the sum agreed on per head, but only for such sum 
and compensation as plaintiff reasonably deserved to have, after 
deducting from the same such amount of damages as defendants 
sustained by reason of such failure, carelessness and negligence 
of plaintiff. : 

2. That defendants by the contract sued on, and in proof, 
are liable and bound to plaintiff to pay him only for such of 
the cattle delivered by defendants to plaintiff as plaintiff re- 
turned to defendants or their agent, in good thrifty condition, 
in a saleable condition, suitable for a trip to Santa Fé; and if 
said cattle and none of them were in such condition, by the first 
of said April mentioned in said contract, and were not in such 
condition at any time in the spring of that year, then, in such 
case, the jury must find for defendants. 
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3. If the jury believe from the evidence, that a large num- 
ber of the cattle of defendants, by them delivered under the 
contract to plaintiff, died while in the possession of plain- 
tiff, and so died from the carelessness, want of proper care 
and attention, or negligence of plaintiff, and not from acci- 
dental or unavoidable causes, in such case the jury must find 
for defendants, as against plaintiff’s demand, the value of such 
cattle that so died. 

4. That defendants are not bound by the contract sued on, 
and in proof, to pay plaintiff for feeding and taking care of 
any of the cattle that died in plaintiff’s possession, before such 
cattle became in suitable condition for a trip to Santa Fé, and 
before the same were returned and delivered to defendants or 
their agent. 

5. If the jury believe from the evidence, that the cattle, 
as well those that died as those that survived, delivered by de- 
fendants to plaintiff, were, during all the time, and up to the 
time they were delivered and returned to defendants’ agent, in 
the month of May, 1850, in an unsaleable condition, and in 
an unsuitable condition for a trip to Santa Fé, and in such 
condition by reason of the negligence and want of due and pro- 
per care of the plaintiff, then and in such case, the jury must 
find for defendants. 

The court gave the instructions numbered one and two, 
asked by plaintiff, and defendants excepted. The court also 
gave the instructions three and five, asked by defendants, and 
refused to give instructions asked by defendants, numbered one, 
two and four; and to the opinion of the court, in refusing said 
instructions one, two and four, defendants also excepted. The 
court also gave to the jury the following instruction: ‘* The 
court instructs the jury that the plaintiff was bound by the con- 
tract read to them in evidence, to feed the cattle well on corn 
and fodder during the winter, and to attend to them well, to 
salt them regularly and sufficiently, and to give them plenty 
of water, so as to have them in good thrifty order and condi- 
tion by the spring, and in a saleable condition, suitable for a 
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trip 1o Santa Fé by the first of April of the then following 
spring; and if the jury should find that the plaintiff failed to 
attend to the cattle well, and to feed, water and salt them well, 
as required, in consequence of which the cattle were not in 
good thrifty order and condition, and in a saleable condition, 
suitable for a trip to Santa Fé by said first day of April, they 
will find for the defendants ; but if the jury should find that 
the plaintiff did feed, salt and water said cattle well, as requir- 
ed by the contract, and attend to them well, and that said cat- 
tle, in consequence of disease or other unavoidable causes, and 
not from any want of attention or care of plaintiff, were not in 
a thrifty condition and order, and in a saleable condition, suit- 
able for a trip to Santa Fé by the said first day of April, they 
will, notwithstanding, find for the plaintiff. 

To the giving of this instruction, defendants also excepted. 
The verdict of the jury was for the plaintiff for $800. The 
defendants made their motions for a new trial and in arrest, 
which were overruled by the court, and the defendants excepted 
and appealed. 

From the above very full statement of the facts of the case, 
and of the instructions given and refused to be given, and of 
the rulings of the court in refusing to permit certain ques- 
tions to be propounded to, and answered by the witnesses, 
Green, Leggett and Clarkson, it becomes important for this 
court to consider the proper construction of the contract 
between the parties, and the relevancy of such proposed testi- 
mony. . 

1. First, as to the contract: what is the thing to be done 
by Waldo & Co.? We see it distinctly written down that the 
said Waldo & Co. obligate themselves to pay five dollars and 
fifty cents per head for every ox delivered in good thrifty order 
and condition, at such point in Jackson county as the said 

. Waldo & Co. may designate, in the spring following the date 
of the contract, at such time as the steers may do well on 
the prairie range. This is the amount of the obligation on the 

part of Waldo & Co. They are to designate the place for the 
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delivery in Jackson county—the time of delivery is to be some- 
time in the ensuing spring, when the range in the prairie would 
support the steers, and they are to pay for each head delivered 
the sum of five dollars and fifty cents. On the part of Stonam, 
the obligation is to receive from Waldo & Co. some two hun- 
dred and thirty head of work steers or oxen. He is to winter 
these cattle well on corn and fodder—that is, he is to feed 
these oxen well during the winter season, on corn and fodder, 
and to deliver them in the spring in Jackson county at the 
designated place. The steers were to be delivered by Stonam, 
and Waldo & Co. were bound to pay, not for each head deliv- 
ered, but for each head delivered in good thrifty order and 
condition. By the contract, Stonam was liable for all the 
steers that died from neglect or want of due attention, and for 
damages done by them, or such as escape; but not liable for 
any that died from accident or unavoidable causes. The cattle 
-were to be well kept, well attended to in every respect ; to be 
salted regularly and sufficiently, and to be provided with plenty 
of water. 

Now, it is the opinion of this court, that there must be a 
delivery under this contract to Waldo & Co., of the oxen, be- 
fore the obligation rests on them to pay; and, unless Waldo & 
Co. have received, either by themselves or their agents, the 
cattle from Stonam elsewhere, the delivery must be in Jackson 
county. The delivery, too, must be of steers, in good thrifty 
order and condition. Then, for the delivery of all such steers, 
in good thrifty order and condition as shall be made to Waldo 
& Co., in Jackson county, in the following spring, and for all 
such as the said Waldo & Co. shall receive from said Stonam 
elsewhere, they are bound to pay said Stonam the agreed price 
of five dollars and fifty cents per head. 

2. In this agreement, Stonam is bound for all such steers as 
die from neglect or want of attention, and for such as escape ; 
but not bound for such as die from accident or unavoidable 
causes. Now, then, in construing this agreement thus, it is 
important to let in such testimony as will show the manner of 
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the wintering said steers, the feeding with corn and fodder, and 
the salting and watering them. It is important to show the 
care and attention bestowed upon them by said Stonam. In 
this transaction, it is stated that some 120 of the steers died. 
In order to show that there was no disease among the large 
drove of oxen, from which the number delivered to Stonam to 
winter had been taken, witnesses were called who had also 
taken cattle to winter from the same drove, and who had pur- 
chased of the same drove, and questions were propounded to 
them; these questions appear in the above statement of the 
case in this opinion. In the opinion of this court, the ques- 
tions put to Green and Leggett, were proper, and should have 
been answered. These questions and answers may elicit facts 
from which very reasonable inferences may be drawn. There 
is no legal objection to the questions ; the answers form only 
presumptions, but these may assist in coming to a proper con- 
clusion of the matter by a jury. 


3. The question to Clarkson was properly objected to, and 


the ruling of the court on this point is right; had there been 
any evidence, showing Clarkson’s skill, knowledge and expe- 
rience in keeping and herding and managing cattle, his know- 
ledge of the diseases which prey upon them, and to which they 
are subject, and his practical experience in finding the causes 
producing death among cattle, the question might then have 
been put to him and his answer received in evidence. Had 
Clarkson been a veterinarian, then he might lawfully answer 
the question proposed ; but as nothing appears warranting this 
court to presume that such was his occupation or profession, it 
was ruled by the court below correctly, in refusing his answer. 
It remains but to compare the instructions given, with the views 
here laid down, and see whether they accord with these views 
or not. Such as do not, should not have been given. 

It may be considered important in the further trial of this 
case to state, that it is competent for the defendants to recover 
the damages, if there be any, which they have sustained by the 
negligence and carelessness, if there be any such, of the plain- 
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tiff in attending to the cattle. By the contract, as construed 
by this court, Stonam could only recover pay for the cattle de- 
livered to Waldo & Co., and he is liable only for such as die 
through neglect and carelessness on his part, through his fail- 
ure to attend to them well in every respect, under the terms 
imposed on him by his agreement, and for such as escape. 
Now the instructions given, which make Waldo & Co. liable 
for a part of the time the oxen were wintered, though these 
same oxen afterwards died, through unavoidable causes, not in 
the power of any one to prevent, and consequently were never 
delivered to Waldo & Co., were erroneous. The instruction 
given by the court, on its own motion, is erroneous. 

The judgment of the Circuit Court is, therefore, reversed 
and remanded, with directions to proceed therein, in accordance 
with this opinion ; the other judges concurring. 


Carrico, Plaintiff in Error, vs. Tomirson et al. Defendants 
in Error. 


1. A. died holding the legal title to certain real estate, leaving his brothers 
and sisters as his heirs. After his death, B., one of his brothers, claiming 
that A. had held the title in trust for him, conveyed the property to C., and 
received a portion of the purchase money. Other heirs of A. also executed 
deeds, but claimed a portion of the purchase money. D., one of the heirs, 
refused to execute a deed. C. filed a petition under the new code against D. 
and the other heirs, the object of which was to get the title to the property, 
and compel the defendants to interplead for the balance of the purchase 
money. Held, such a proceeding could not be maintained. 


Error to Benton Circuit Court. 


This was a proceeding in the nature of a bill of interpleader, 
commenced by Carrico against James M. Ross, Jeremiah Tom- 
linson, Frances Tomlinson, his wife, and others, the object of 
which was to obtain a title to certain real estate upon paying 
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the purchase money, to which estate it was alleged the parties, 
or some of them, claimed title. 

It appears that James M. Ross, being the owner of certain 
real estate, conveyed the same to John Ross, who afterwards 
died. James M. Ross claiming that the estate was held in trust 
for him by his brother, John Ross, sold the same to the plain- 
tiff, Carrico, and receiving a greater portion of the purchase 
money, executed a deed for it to Carrico. All the other heirs 
of John Ross, except Tomlinson and his wife, likewise execu- 
ted deeds to Carrico. These heirs were the brothers and sis- 
ters of John Ross. Tomlinson claims in right of his wife, 
who was a sister of John Ross, who, he contended, died pos- 
sessed of the land; and that he, in right of his wife, was en- 
titled, as heir, to a share of it. Carrico alleges that he enter- 
ed into possession of the land after the conveyance of James 
M. Ross, with the knowledge and consent of the heirs of John 
Ross, and made valuable improvements on the same; that 
William Feaster and his wife, although they had made to him a 
deed, yet claimed a portion of the purchase money ; that Tom- 
linson and wife claimed a share of the land, as heir of John 
Ross, and refused to convey. Carrico, the plaintiff, brings the 
balance of the purchase money into court, and prays that the 
different claimants of the land may be compelled to interplead 
for it, and to determine whether the land belonged to John 
Ross or not. The defendants answered, and upon a trial there 
was a decree for the plaintiff. There was a motion in arrest 
of judgment, and the cause was brought here after it was 
overruled. 

F. P. Wright, for plaintiff in error, contended that the 
petition was not sufficient either as a bill of interpleader or a 
bill of peace, nor did it state sufficient facts to constitute any 
cause of action, as against Tomlinson and wife. He cited 5 
Howard’s Practice Rep. 216. Story’s Eq. Pl. §18, §292. 
Eldridge v. Hill, 2 J. C. R. 381. 

Ballou, for defendant in error, cited 2 Story’s Eq. §824. 
11 Wend. 448. 4 Paige’s Rep. 584. Hopkins’ Rep. 272. 
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Scorr, Judge, delivered the opinion of the court. 


1. There cannot be a greater error than to suppose, that the 
code creates a remedy or enlarges the defence in actions which 
may be brought under it. It was merely designed to direct the 
mode by which causes of action and defences already existing 
might be made available. Nothing is now a cause of action 
which was not so before the introduction of the code, nor is 
any thing now a defence which was not so previously. In the 
adoption of the code, the legislature designed to abolish the 
distinction between common law and equity pleadings, and to 
substitute for the previous forms a simple statement of the facts 
which constitute the cause of action or the grounds of defence, 
in such a manner as to present to the court the precise points 
in dispute; and when the controversy is ended to preserve a 
record of the precise matters determined. Facts which, under 
the former practice, would have formed ground of relief against 
a legal demand upon a bill filed for that purpose, may now be 
interposed by way of answer in the action on the legal demand. 

It is not easy to perceive the ground on which this proceed- 
ing is attempted to be sustained. Itis an effort by a purchaser 
of land to enforce a specific performance of his contract by a 
bill in the nature of an interpleader, bringing in all those who 
claim title to the land and requiring them to interplead. This 
is certainly an action of the first impression, and a suit of the 
kind has not been found reported in the books. The cases 
cited do not warrant it. In Parks v. Jackson, 11 Wend. 
442, under its peculiar circumstances, it was merely intimated 
that a vendee might obtain relief by a bill in the nature of an 
interpleader. There, a purchaser by contract entered into 
possession, performed in part his contract before suit was 
brought, and then, pendente Lite, without actual notice, fulfill- 
ed his contract and took a deed for the land. It was held, 
that under this state of facts, the purchaser was not affected by 
the rule, that a conveyance obtained pendente lite is void; 
and it was intimated, under the circumstances, he might compel 
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the parties, by a bill in the nature of an interpleader, to liti- 
gate their rights. In that case, a creditor was enforcing his 
judgment against the land of his debtor, and had no other claim 
to it than as a creditor; his object was to obtain satisfaction 
of his demand out of the proceeds of its sale, and not to ac- 
quire the land itself by reason of any title to it. The case 
referred to in 2 Paige’s Rep. 200, Bedell v. Hoffman, and 
that of the Mohawk and Hudson Railroad Co. v. Clute, 4 
Paige, 392, and also in Story’s Equity Jurisprudence, was that 
of a complainant, who was entitled to the equity of redemption 
in land, who filed a bill in the nature of an interpleader against 
two conflicting claimants of a debt which was a specific lien 
upon the premises. But this case does not seem to differ from 
all bills for redeeming equities of redemption, in which the 
plaintiff is required to make all persons interested, parties. A 
decree between co-defendants, grounded on pleadings and 
proofs between plaintiff and defendant, is regular. 2 Schoales 
& Lefroy, 710, 718. 

Carrico, the plaintiff, had no right to call in the defendants, 
Feaster and Tomlinson and their wives, in this suit. Had he 
paid the entire purchase money, and received a deed from Ross, 
he could then have called upon Tomlinson and wife, for the 
conveyance of the mere legal title, which he alleges was only 
in them as heirs of the trustee, John Ross. Had he failed in 
obtaining such title, he had’ his recourse on the covenants in his 
deed. We do not see how the notice of Feaster to the plaintiff 
not to pay over the purchase money to J. C. Ross, could have 
affected him, had it been disregarded. Feaster and wife, at the 
instance of Ross, had conveyed to the plaintiff. The compen- 
sation for that deed was due from Ross. It is not alleged that 
Ross had assigned to Feaster any portion of the purchase 
money due him from the plaintiff. The notice then, to the 
plaintiff not to pay, was no more than a notice to any other of 
Ross’ debtors. The motion in arrest of judgment should have 

- been sustained ; and, the other judges concwring, the judgment 
of the court below will be reversed and the judgment arrested. 
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STATE TO UsE OF OrEGON County, Plaintiff in Error, vs. 
Tuomas e¢ al., Defendants in Error. 


1. A bond of a county treasurer executed to the State, instead of the county, 
as required by statute, is good as a common law bond. 

2. A petition which charges that the treasurer has received money * which he 
neglects and refuses to pay to the county,” does not sufficiently assign a 
breach of the bond. There must be an averment that warrants have been 
drawn upon him by order of the éounty court. 


Error to Oregon Circuit Court. 


Gardenhire, attorney general, for the State. The bond is 
good although not executed to the county, as required by stat- 
ute. United States v. Tingey, 5 Peters, 115. Grant & 
Finney v. Brotherton’s administrator, T Mo. Rep. 460. 
Gathwright v. Callaway County, 10 Mo. Rep. 666. 


RyLanD, Judge, delivered the opinion of the court. 


This was a civil action on a bond executed by Thomas, as 
treasurer of Oregon county, and by the other defendants in 
error as his securities. The bond was executed to the State 
of Missouri. The defendants in error demurred to the petition 
because the bond was not executed to Oregon county, as re- 
quired by the statute, and also because the assignment of the 
breaches was not sufficient. The court below sustained the 
demurrer, and gave judgment thereon for the defendants. The 
case is brought to this court by writ of error. The following 
is a copy of the bond : 

‘¢ Know all men by these presents, that we, John Thomas, 
as principal, and G. W. Thomas, Peter Bingaman, John Gos- 
ley, Jacob Casey, William Depriest, Elwin Cameron, James 
Lasbey, Solomon C. Depriest, William H. Campbell, Samuel 
H. Smith, and R. Aden, as his securities, are held and firmly 
bound unto the state of Missouri, in the just and full sum of 
two thousand dollars, lawful money of the United States, for 
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payment whereof, we bind ourselves, our heirs, executors and 
administrators, severally and jointly, firmly by these presents. 
Sealed with our seals this twenty-second day of January, in 
the year of our Lord eighteen hundred and forty-nine. 

The condition of the above obligation is as follows: that if 
the above bounden John Thomas, treasurer of the county of 
Oregon, shall truly and faithfully discharge all the duties in- 
cumbent upon him, as treasurer aforesaid, according to law, 
then this bond to be void, otherwise to remain in full force. 


JOHN THOMAS, (seal. ) 
G. W. THOMAS, (seal. ) 
PETER BINGAMAN, (seal. ) 
JOHN GOSLEY, (seal. ) 
JACOB CASEY, (seal. ) 
WM. DEPRIEST, (seal. ) 
ELWIN CAMERON, (seal. ) 
JAMES LASBEY, (seal. ) 


SOLOMON C. DEPRIEST, (seal. ) 

WILLIAM H. CAMPBELL, (seal. ) 

SAMUEL SMITH, (seal. ) 

R. ADEN.” (seal. ) 
And the following are the breaches set forth in the petition : 
‘¢ The first breach is as follows : Plaintiff states, that the said 
John Thomas, treasurer of the county of Oregon aforesaid, as 
such treasurer, received a large sum of money, to-wit: the sum 
of seven hundred and forty-nine dollars and thirty-four cents, 
of the proceeds of the sales of the five hundred thousand 
acres of land, granted to the state, by act of congress ap- 
proved September 4th, A. D. 1841; and which was distributed 
to the several counties of this state. share and share alike, by 
an act of the general assembly of the state of Missouri, ap- 
proved March 27th, 1845; which said sum of money, to-wit: 
seven hundred and forty-nine dollars and thirty-four cents, as ~ 
aforesaid, belonging to said county as aforesaid, he, the said 
John Thomas, treasurer as aforesaid, has wholly neglected and 
refused to pay and to refund to said county, and although 
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often requested so to do, still neglects and refuses to pay the 
same ; which the said plaintiff assigns as a breach of the con- 
dition of said bond and writing obligatory. 

The second and last breach assigned is as follows: ‘* And 
the said plaintiff further states, that the said defendant, John 
Thomas, treasurer of Oregon county aforesaid, received other 
large sums of money, to-wit: the sum of seven hundred and 
forty-nine dollars and thirty-four cents of the funds set apart 
for the purposes of internal improvement belonging to said 
plaintiff, which he, the said John Thomas, defendant, (treas- 
urer as aforesaid, ) wholly failed to pay to the said plaintiff ; 
which the said plaintiff assigns as a breach of the condition of 
the said writing obligatory, signed by the said defendant as 
aforesaid. 

The points on this record are but two, which require the ad- 
judication of this court. First, as to the validity of the bond ; 
secondly, as to the sufficiency of the breaches assigned in the 
petition on this bond. 

The second section of article first of the act to establish and 
regulate county treasuries, R. C. 1845, p. 306, declares, that 
so soon as the treasurer is appointed, he shall enter into bond 
to the county, in such sum and with such“securities, residents 
of the county, as shall be approved by the court. 

The third section of the same article, p. 307, requires the 
treasurer to live within one mile of the place of holding the 
courts of the county, to receive all moneys payable into the 
treasury of the county, and to disburse the same on warrants 
drawn by order of the county court. 

1. The first question involves the validity of the bond. It 
is the opinion of this court, that the bond is valid and binding : 
the statute no where prescribes the form of the bond ; it says 
the bond shall be entered into, to the county. This bond was 
executed to the state, not to the county; nevertheless, it is a 
good and sufficient bond at common law, and the omission to 
take it to the county does not make it void. The notion that 
a bond taken in any other mode than the one directed in the 
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statute is void, has no legal basis to rest upon in regard to 
county treasurers. The statute does not point out the mode 
and form in which such bonds shall be made, and declare that 
bonds taken in any other mode or form shall be void. This 
was the case in England under the 23d Henry VI. chap. 9, 
which authorized the sheriffs to let to bail persons taken on 
capias, and which made all bonds void, taken in any other than 
the prescribed form, by color of his office. 

There can be no objection to the bond in this case, as there 
are no conditions in it contrary to the laws of this state. The 
first poigt, then, is ruled by the court for the plaintiff below. 
Grant § Finney v. Brotherton’s administrator, T Mo. 
Rep. 458. United States v. Tingey, 5 Peters, 128. Gath- 
wright vy. Callaway County, 10 Mo. Rep. 664, where it was 
held by this court that a bond given to do some public service, 
although not good asa statutory bond, may yet be good at 
common law. 

2. The second point in relation to the breaches in the peti- 
tion, must be decided against the plaintiff below. The breaches 
are not sufficient. The petitioner must show what constitutes 
a breach of this bond. The county treasurer can only pay 
out moneys coming from the treasury of thé county, under and 
by virtue of warrants drawn on him, by the order of the county 
courts. In this case, the simple allegation in the first breach 
is, that ‘‘he, the said John Thomas, treasurer as aforesai’, 
has wholly neglected and refused to pay to said county the 
aforesaid sum of seven hundred and forty-nine dollars and 
thirty-four cents, belonging to said county, although often re- 
quested so to do,” &e. There is no averment that the county 
court ever made an order for a warrant on said treasurer, or 
that a warrant was ever drawn on the treasurer for any part of 
the said sum of money, and his refusal to pay it; or that he 
was ever required to pay out any money from the county treas- 
ury, and refused to pay or disburse the same. This breach is 
entirely insufficient. The second breach is still more general 
and more defective; the second alleges the receipt by John 
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Thomas, treasurer of Oregon county, of large sums of money, 
to-wit: the sum of seven hundred and forty-nine dollars and 
thirty-four cents, belonging to the said plaintiff, which he, the 
said John Thomas, treasurer as aforesaid, wholly failed to pay 
to said plaintiff.” 

The condition of the bond in this case is, that said ‘* John 
Thomas, treasurer of the county of Oregon, shall truly and 
faithfully discharge all the duties incumbent upon him, as 
treasurer aforesaid, according to law.” ‘The statute prescribes 
his duties, and by it he can only pay out the moneys in the 
county treasury, by warrants drawn on him by order of the 
county court. This case does not show that any warrants were 
ever drawn on him, or that he ever failed to pay whatever 
warrants were properly drawn on him. The breaches assigned 
in the plaintiff’s petition, then, are not sufficient, and the 
court below properly sustained the demurrer to the petition. 
The bond is good and valid—the breaches not properly assign- 
ed. The judgment upon the demurrer, therefore, is affirmed, 
the other judges concurring. 


STATE, AT THE RELATION OF Conner, Plaintiff in Error, vs. 
CoorerR County Court, Defendant in Error. 


1. An order by a county court that a certain sum be paid to a party as a gra- 
tuity, is not a judicial, but an administrative act, and may be revoked at a 
subsequent term of the court. 


Error to Cooper Circuit Court. 


This was a proceeding on mandamus by Conner against the 
county court of Cooper county, in order to compel that body to 
issue to him a warrant on the county treasury, to which, as he 
alleged, he was entitled. 

At the February term of the Cooper county court, in the 
year 1850, the following order was made: ‘‘ Ordered by the 
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court, that the sum of two hundred and fifty dollars be allowed 
James F. Conner, as extra for building a bridge across the 
Petite Saline creek, at Conner’s mills; and that warrants be 
issued to said Conner for the same, as follows: one half at 
May term, 1850 ; one half at the May term, 1851.” 

In pursuance of this order, a warrant was issued for the first 
instalment, and it was paid. At the November term, 1850, 
the county court entered the following order: ‘* Ordered by 
the court, that so much of an order made and entered of re- 
cord by the court, at the February term of said court, 1850, 
appropriating the sum of two hundred and fifty dollars as an 
extra allowance to James F. Conner, for building a bridge 
across the Petite Saline creek, at Conner’s mills, as directs a 
warrant to be drawn in favor of said Conner, for the sum of 
one hundred and twenty-five dollars, at the May term of this 
court, 1851, be and the same is hereby repealed.’? Conner, 
notwithstanding this last order, applied for a warrant under the 
first, which being refused, he applied to the Cireuit Court for a 
conditional mandamus to the county court, requiring it to issue 
the warrant or to show cause to the contrary. To this writ, 
the county court made return, that no judgment was entered in 
favor of said Conner at the February term of said court, 1850, 
as is stated by said Conner in his petition for a mandamus ; 
that, at that term of the court, an order was made that the 
sum of two hundred and fifty dollars be allowed said Conner, 
as ‘‘extra” for building a bridge across the Petite Saline 
creek, at said Conner’s mills, in said county, and that warrants 
be issued in favor of said Conner, as was stated in said order ; 
and that, prior to the time at which the second instalment hecame 
due and payable, the said order was repealed and revoked ; 
that Conner, under a contract with the county, built the bridge 
referred to, and said work being done in pursuance to the con- 
tract, long before the making the said order, the contract price 
for building said bridge was fully paid and satisfied; that, at 
the time the said order of allowance was made, the county of 
Cooper was indebted to said Conner in no sum, and on no ac- 
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count whatever; but that the proceeding was an effort to make 
a voluntary donation, without any consideration, to the said 
Conner of the funds belonging to the said county; that said 
order of allowance was based alone on petitions from some of 
the inhabitants of the county, praying that an additional appro- 
priation be made said Conner for building the bridge. 

Upon the filing of this answer, a demurrer was entered to it, 
and upon a hearing, the answer was adjudged insufficient, and 
thereupon, a peremptory mandamus was awarded. From this 
judgment, a writ of error was sued out, and the cause was 
brought to this court. ; 

Hayden, for plaintiff in error. The county court has no 
jurisdiction except that which is expressly granted by the stat- 
ute. Every one claiming the benefit of its orders or decrees 
is bound to show affirmatively that they were within the pale of 
its jurisdiction. 19 J. R. 38. .15 ib. 141. 9 Cow. 229. 2 
Mass. 213. The county court has no powers in reference to 
the subject matter of this suit, except those specified in sec- 
tions one, four and five of the act concerning ‘‘ counties,”’ and 
in section fifteen of the act concerning ‘‘ courts,” (R. C. 
1845.) It has no power gratuztously to bestow the money of 
the county either by way of ‘‘ extra pay”’ or in any other way. 
Again, it transcended its jurisdiction (if it had any) in issuing 
two warrants instead of one. See section five of the act. 
Again, the previous settlement with Conner for the building of 
the bridge was final and conclusive. The court had no power 
to open it at a subsequent term. 

Leonard and Adams, for defendant in error. 1. The 
whole authority for building county bridges and paying for 
them and for work done for the county, is vested in the county 
court, and the order of allowance made in favor of Conner, at 
the February term, 1850, of the Cooper county court, was 
completely within its jurisdiction, and was a final adjudica- 
tion of the matter between Conner and Cooper county, which, 
after the lapse of that term, was beyond the control of the 
county court. 14 Mo. Rep. 83. R. C. 1845, title ** bridges.” 
33—VOL, XVII. 
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2. The subsequent order of the county court, revoking the allow- 
ance in favor of Conner, was a nullity. It was made without 
any notice to Conner, and the court could not have revoked or 
annulled its former order, even upon notice. 14 Mo. Rep. 83. 


Scort, Judge, delivered the opinion of the court. 


1. Our view of this case must depend, in a great measure, 
upon the light in which the county court is to be regarded, in 
its action upon the subject. If Conner is to be looked upon 
as one presenting a demand for services against the county for 
adjustment, and as having had it allowed, the conduct of the 
county court, in rescinding at a subsequent term the order 
making the allowance, can scarcely be sustained. But if, on 
the other hand, the sum for which the warrants were directed 
to be issued, was a mere gratuity, then it is conceived that the 
court had authority, at a subsequent term, to vacate the order 
directing a warrant to be issued, before it was actually done. 
It appears to us, that the transaction is to be regarded in this 
latter light. If there was a claim against the county, founded 
on a sufficient consideration, why was not an account made out 
and presented as in other cases? Why adopt the anomalous 
method of petitioning a judicial body to do justice? Why take 
a postponement of the payment to a far distant day without 
the allowance of interest? Nor is the consideration unimpor- 
tant that the account for building the bridge had been set- 
tled and allowed. The order on its face shows that it was 
designed as a gratuity, independently of the facts set forth in 
the return to the mandamus, which were admitted. 

The duties of the county court are various. Some of them 
are judicial ; some are merely administrative. When a judi- 
cial act is done, its errors can only be corrected in the mode 
pointed out by law. It is not in the power of the court at a 
subsequent term to vacate or annul it. But if the county court, 
in its administrative capacity, does an act which should after- 
wards be deemed unwise, inexpedient or exceeding its authority, 
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it may at any time correct its course. Its powers, in such 
matters, may be assimilated to those of a legislative body. If 
a law should direct that a sum of money be given as a gratuity 
to an individual at-a future day, the legislature, before that 
day.arrives, may repeal that law. We are not defending the 
wisdom or propriety of such legislation, but merely expressing 
an opinion as to the abstract power of doing such an act. A 
county court has no authority to give away the funds entrusted 
to its management for the publie benefit. If an order for such 
a purpose should be made, it is competent to rescind it at any 
time by a subsequent order. 

The other judges concurring, the judgment will be reversed, 
and the cause remanded. 





STATE, AT THE RELATION OF McGex, Appellant, vs. Kine, 
Respondent. 


1. In the act of 1849, organizing McDonald county, which provided for the 
immediate election of county officers *‘to serve until the general election,?? 
the words * general election” refer to the next general election for officers 
throughout the state, in August, 1850, and not to the several elections of the 
same county officers in other counties of the state. 


Appeal from McDonald Circuit Court. 
Hayden and Edwards, for respondent. 
RyLanD, Judge, delivered the opinion of the court. 


This was a proceeding in the Circuit Court of McDonald 
county, in the name of John T. Coffee, as circuit attorney, 
upon the relation of Burton McGee, against John B. King, 
upon a quo warranto. 

The facts appear substantially as follows: An act of the 
legislature was passed in 1849, organizing the county of Me- 
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Donald, which required all the county officers to be elected by 
the qualified electors of said county, in the manner specified 
by said act. The seventh section of the act declares, ‘‘ that 
Burton McGee is hereby appointed superintendent of said elec- 
tion; and after taking an oath, before some lawful officer 
authorized to administer an oath, to discharge the duties im- 
posed upon him by this act, shall proceed to give public notice, 
at least twenty days previous to said election in the respective 
townships, by putting up three advertisements in three of the 
most public places in the township, of the time and place of 
such election,’’ for the purpose of electing county officers, ‘‘ ¢o 
serve until the general election,” and until their successors 
are duly elected and qualified. Laws of Missouri, 1849, page 
81. Under the provisions of this act, an election was held in 
May, 1849, and Burton McGee, the relator, was then elected 
to the office of clerk of the Circuit Court for said county ; that 
he gave the necessary bonds and took the oath required, and 
entered tipon the duties of said office. 

It appears that, at the general election in 1850, on the first 
Monday in August, John B. King, the respondent, was elected 
clerk of said Circuit Court ; that he afterwards entered into the 
necessary bonds and took the oath of office. 

The relator, McGee, contended, that the ‘‘ general elec- 
tion,”’ mentioned in the seventh section of the act organizing 
the county as above set forth, means, in regard to the office of 
clerk, the ‘‘ general election” of clerks, established by the act 
. regulating clerks, passed in 1845, (R. C. 1845, p. 200,) and 
consequently, he was elected to serve until the general election 
for clerks in August, 1853. 

The respondent, King, contends, that the words ‘ general 
election” in the act aforesaid, refer to the general election for 
officers throughout the state, then approaching, and which took 
place on the first Monday in August, 1850, and consequently, 
the term for which McGee had been elected, would then expire. 
The Circuit Court decided in favor of King, the respondent, 
and gave judgment for him against the relator. It becomes 
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important, then, to ascertain, if we can, what general election 
was meant by the legislature, in the law organizing said county. 

1. The state constitution, article third, section eight, pro- 
vides that, after the first day of January, 1822, all general 
elections shall commence on the first Monday in August, and 
shall be held biennially, &. 

The act to regulate elections, passed in March, 1845, pro- 
vides for the general election of governor and lieutenant gov- 
ernor, on the first Monday in August, 1848, and every four 
years thereafter ;.and provides for the election of representa- 
tives on the first Monday in August, 1846, and every two years 
thereafter ; and for the election of senators in those districts, 
and for justices of the county courts in those counties, where 
the terms of those elected have expired, and for the election of 
sheriffs and coroners. 

The act regulating clerks declares, ‘‘ that the qualified vo- 
ters in each county shall, on the first Monday in August, every 
sixth year, after the year 1841, ‘ except as hereinafter except- 
ed,’ elect a clerk of the Circuit Court, and a clerk for the 
county court for their respective counties,” &c. It also de- 
clares, ‘‘ when there shall be a clerk in any county of this state, 
whose term of service commences and ends at a time different 
from that of those clerks who were elected at the last general 
election for clerks,*in 1841, the qualified voters of such ccunty 
shall, every six years from the time such clerk was first elected, 
hold an election for clerk.’’ 

These are all the provisions of our law which have relation 
to this subject. The words, ‘‘ to serve until the general elec- 
tion,”’ in the seventh section of the act organizing the county 
of McDonald, obviously embrace the idea of the ‘‘ next” or 
‘< first?’ general election, subsequent to the special election 
authorized by the act. We can easily, without doing violence 
to the meaning, supply one of these words ; let us put the word 
‘‘next”’ before the words ‘ general election ;” the phrase will 
then be, ‘‘ to serve until the next general election.”” When 
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did that event happen after the passage of the organizing act 
aforesaid? The answer must be, in August, 1850. Then the 
county officers of McDonald county, were elected in May, 
1849, to serve until the ‘‘ general election,” or the ‘ next 
general election,”’ which is the same thing; and that general 
election was, by the existing law, to take place in 1850. But 
the relator contends, that the ‘‘ next general election”’ alludes 
to that general election fixed by law, for each distinctive office. 
For sheriff, for instance, in August, 1850; so, likewise for 
coroner, justice of the peace, and many others; but as there 
was a law fixing the first Monday in August, 1841, and the 
first Monday in the same month every sixth year thereafter for 
the general election of clerks of the courts, the act alludes to 
the general election which will take place in 1853, for clerks, 
and not the next general election, or that one which was first 
to follow the special election in May, 1849. 

In order to give the words ‘ general election’? in the act this 
construction, we must make important, and, in our opinion, 
unwarranted additions to its present phraseology. We must 
separate the offices and then look to the next approaching gen- 
eral election for each distinctive office. We must pass by two 
general elections, one on first Monday in August, 1850, and 
the other on first Monday in August, 1852, and look to the 
general election for clerks in August, 1853. 

In the opinion of this court, there is nothing in the phra- 
seologyfof the act authorizing this construction. The legisla- 
ture has, hitherto, not manifested any desire to have the elec- 
tions of clerks throughout the state upon the same day. It has 
expressly provided that, where a clerk shall be elected at a 
period differing from the general election in 1841, and 1847, 
then the voters shall, in such county, elect the clerk at the end 
of his term of six years. Again, the legislature might, if 
they desired to have the newly made officers in McDonald hold 
their term longer than to the general election in August, 1850, 
easily have made the words of the statute declare such inten- 
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tion. Upon the whole case, then, we see nothing requiring 
the interference of this court with the judgment of the court 
below. Let, the judgment, therefore, be affirmed. 







‘STATE, AT THE RELATION OF JOHN M. RicHARDSON, vs. 
-Ernram B. Ewine. 










1. The amendment to the state constitution, ratified in 1851, making the sec- 
retary of state elective, did not create a vacancy in that office. The incum- 
bent continued to hold until his successor was elected pursuant to the law 
passed under that amendment; but after his successor was thus elected, 
he ceased to be the officer, although the term for which he was appointed, 

under the original constitution, had not expired. 











4. Leonard and M. Leslie, for the relator. The first sec- 
tion of the amendments passed in 1851, abolishes the twenty- 
first section of the fourth article of the original constitution. 
The second section of the same amendments creates the office 
of secretary of state, fixes its tenure and prescribes its duties ; 
and provides that it shall be filled by the people, at such time, 
and in such manner as shall be provided by law. The act of 
March 28, 1851, was passed to carry these amendments into 
effect. It is insisted that, under these amendments and law, the 
relator became entitled to the office as soon as the result of the 
election was legally declared, and he had given bond and quali- 
fied according to law. Against this construction it is urged 
that, if it is correct, then there was no secretary between the 
adoption of the amendments and the election of August, 1852. 
Several answers to this argument from inconvenience suggest 
themselves. 1. If this inconvenience were to result, the court 
could not avoid it. The first section of the amendment ez- 
pressly abolishes the twenty-first section of the original con- 
stitution. The whole force of the section is spent in producing 
this result. The language is explicit, and the court must give 
it effect. 2. No such inconvenience results, The original 
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constitution (article four, section nine, ) provides that the exec- 

utive shall fill vacancies. But if this cannot be considered a 

vacancy, it is a case that may be provided for by law, (article 

three, section thirty-two, ) and has been provided for in the 
fifth section of the act of March 3, 1851, before referred to, 

by which the incumbents in all these offices are expressly con- 

tinued in office until their successors are qualified. 3. If all | 
this was otherwise, no inconvenience has resulted or can now 
result from the proposed construction. Mr. Ewing has been 
in office by color of law, and so there has been a secretary de 
facto if not de jure, and all his official acts, as such, are valid. 
The office abolished and the office created in the same breath, 
may be considered as the same office, within the meaning of 
this rule of the common law. 


. GAMBLE, Judge, delivered the opinion of the court. 


In this case, leave has been asked to file an information in 
the nature of a guo warranto against Ephraim B. Ewing, 
upon the allegation that he unlawfully holds and exercises the 
office of secretary of state. Upon this application, the parties 
(both appearing by their counsel) have presented an agreed 
statement of the facts, showing the grounds upon which Mr. 
Richardson and Mr. Ewing claim the office of secretary of. 
state, and the questions of law involved in the case have been 
discussed as they would arise upon an information regularly 
filed with a plea and demurrer. The pleadings, however, have, 
since the discussion, been regularly made up by an informa- 
tion by the attorney general, a plea by Mr. Ewing, and a de- 
murrer by the State. 

The case presented by the information is the following: 
Richardson, the relator, was regularly elected secretary of state 
by the qualified electors, at an clection held on the first Mon- 
day of August, 1852, in pursuance of an act of the general 
assembly, approved March 3, 1851, and having received the 
the certificate of his election from the secretary of state, under 
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the seal of the state, he took the oath of office and gave the 
bonds required by law, which bonds were approved by the gov- 
ernor. He demanded of Ewing the possession of the records 
and other things appertaining to the office, which Ewing refused 
to surrender, and he, Ewing, continues to exercise the func- 
tions and discharge the duties of the office of secretary of 
state. 

The plea of Mr. Ewing sets up as a defence that, on the 
seventh day of April, 1849, he was duly appointed secretary 
of state of the state of Missouri, by the governor, by and with 
the advice and consent. of the senate, and was duly commis- 
sioned and qualified, and entered upon the discharge of the 
duties of said office, which he has ever since continued to dis- 
charge; that his appointment and commission gave him the 
right to the office for the period of four years from the date of 
his appointment. 

To this plea, a demurrer is filed by the State. The question 
to be determined is, whether the term for which Mr. Ewing 
was originally appointed has been abridged by the amendments 
to the constitution adopted by the general assembly, at the 
session which convened on the 30th December, 1850. 

1. The clause in the original constitution, which created the 
office of secretary of state, is in these words: ‘‘ There shall be 
a secretary of state, whom the governor, by and with the ad- 
vice and consent of the senate, shall appoint. He shall hold his 
office for four years, unless sooner removed on impeachment. 
He shall keep a register of all the official acts and proceedings 
of the governor, and, when necessary, shall attest them; and 
he shall lay the same, together with all papers relative thereto, 
before either house of the general assembly, whenever required 
so to do, and shall perform such other duties as may be en- 
joined on him by law.”’ Under this clause of the constitution, 
which is the twenty-first section of article four, Mr. Ewing © 
was appointed. The amendment to the constitution is in these 
words ; 
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§1. The twenty-first section of the fourth article of the con- 
stitution of the state of Missouri be and the same is hereby 
abolished. 

§2. There shall be a secretary of state, who shall be elected 
by the qualified voters of this state, at such time and in such 
manner as shall be provided by law ; he shall hold his office for 
four years, unless sooner removed by an impeachment. He 
shall keep a register of the official acts of the governor, &c. 
The remainder of this section is in the same words with the 
clause in the original constitution, which is abolished. 

The first impression made by reading this amendment is, that 
the office created by the original constitution is abolished by 
abolishing the clause under which it existed; but an attentive 
examination of the whole amendment will satisfy the mind, that 
- such is not its effect. The two clauses or sections constitute 
but one amendment. It was not the intention of the general 
assembly, which proposed the amendment, that the first clause 
or section abolishing the twenty-first section of the fourth arti- 
cle of the original constitution should be ratified and adopted 
by the subsequent general assembly as a complete amendment 
in itself, so as to strike out the section of the constitution and 
destroy the office of secretary of state entirely, if the second 
section shculd not be adopted ; but it stood as one proposition, 
which, in language other than that employed by the general 
assembly, was a proposition to strike from the original consti- 
tution the twenty-first section of the fourth article, and insert 
in lieu of it the second clause or section of the amendment. 
The whcle amendment being ratified, the two clauses went into 
force together, and the second clause took its place in the con- 
stitution as the provision under which the office of secretary of 
state was to continue. Under it, the duty was imposed upon 
the general assembly to provide for the election of a secretary 
by the voters of the state ; and when such provision was made 
and a person was duly elected to the office, then there would be 
a secretary of state elected, as the constitution required. In 
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the mean time, before such election, the office existed, and the 
then present incumbent was not disturbed in his right to it by 
the terms of the amendment. The office under the amend- 
ment, is the same office that existed before. As the amend- 
ment contemplated legislation for the purpose of electing a 
person to hold the office, and as the time at which such elec- 
tion should be held was left entirely to the discretion of the 
legislature, it would be a forced construction of the amendment 
to make it continue the office in being, and still render it vacant. 
It may be admitted that, after the amendment was adopted, the 
clause in the original constitution ceased to have any operation, 
and had no effect either upon the office or the rights of the offi- 
cer. Still the amendment is to be regarded as having been 
adopted with reference to the actual condition of things existing 
at its adoption. The office then existed, and it was enjoyed 
by an officer regularly appointed. The amendment continued 
the existence of the office, and proposed that, at a future time, 
it should be filled by the election of an officer. It is but a 
reasonable interpretation of the amendment, to say that, by im- 
plication from its own terms, it continued the incumbent in office 
until a secretary should be elected under the amendment. It 
speaks in the future ; ‘‘ there shall be a secretary of state, who 
shall be elected.”? Until such secretary is elected, it is implied 
that the officer in possession of the office shall continue to pos- 
sess it. But if the amendment had the effect of rendering the 
office vacant and terminating Mr. Ewing’s right to it, his right 
would be continued by the act of the 3d March, 1851. If the 
position be correct, that the amendment, by striking out the 
section of the original constitution left the person then in office 
without any right to it, under the constitution, it is clear that 
no provision was made for any other person to hoid it, until a 
person should be elected under a law to be enacted by the gen- 
eral assembly. Between the adoption of the amendment and 
the election of a secretary, there would be no provision for the 
discharge of the duties of the office, and there is no clause of 
the constitution prohibiting the passage of a law to fill the office 
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until a secretary should be elected. Accordingly, in the fifth 
section of the act of 3d March, 1851, we find these words at 
the conclusion of the section: ‘‘ and the incumbents of any of 
the offices aforesaid shall hold their office until their successors 
shall be elected and qualified.” Session Acts, 214. Although 
this language is used in a section, the main object of which was 
to provide for the case of a tie vote at the election, it will be 
seen that the words quoted were intended to have a general 
operation on the rights of the then incumbents in the different 
offices of secretary of state, auditor, treasurer, attorney gen- 
eral, and register of lands. It was the design of the legisla- 
ture to continue all the incumbents in these offices until the 
election of their successors, and this design was consistent with 
the constitution. 

But while it is thus held that Mr. Ewing was continued in 
office, after the passage of the amendment, it is clear that, 
neither under the amendment nor the law, could he hold the 
office after his successor was elected and qualified. The 
amendment struck the twenty-first section of the fourth arti- 
cle from the constitution, and his right to the office must 
depend upon the amendment and the subsequent act. These, 
certainly, did not preserve his right beyond the time that a 
successor should be elected and qualified under the requirement 
of the amended constitution. The amendment commanded that 
there should be a secretary elected, and that the general assem- 
bly should provide by law for such election. When such pro- 
vision was made, and a secretary was elected, the command 
was obeyed, and the individual chosen was the constitutional 
secretary, entitled to the office for four years from his elec- 
tion. 

This construction gives to Mr. Richardson the right to the 
office from the time of his election, prevents any interregnum, 
preserves the government from the confusion that would other- 
wise be introduced into its affairs, and gives effect to the in- 
tention of the people and the general assembly. The judg- 
ment of ouster will be entered against Mr. Ewing. 
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STATE, AT THE RELATION oF Dovatass, Respondent, vs. 
Scort, Appellant. 


1, Where an act establishing a new county within the limits of an old one is 
unconstitutional, the sheriff of the old county may proceed by quo warranto 
against the person assuming to act as sheriff of the new county. 

2. It seems, that a clause in a law establishing a new county, requiring it to 
be submitted to a vote of the people who are to bear the consequent bur- 
dens, might not be held unconstitutional. 

3. Under the amendments to the state constitution, ratified in 1849, a law es- 
tablishing a new county, by which an old one was reduced below the ratio 
of representation, was held unconstitutional, notwithstanding a proviso that, 
for the purposes of representation, the inhabitants of the new county should 
continue to vote as in the old one, until the population of the new county 
should entitle it to a representative. 


Appeal from Henry Circuit Court. 


Wright and Hicks, for appellant. The sixth section of 
the act in question providing for its submission to a vote of the 
people, is not unconstitutional. Commonwealth v. Judges, 
8 Barr, 391. Commonwealth v. Painter, 10 Barr, 214. 
Even if that section is void, the whole act is not thereby ren- 
dered void. That section may be considered as stricken out, 
and the balance of the act may stand. Clark v. Ellis, 2 
Blackf. 8. The act did not reduce Bates county below the 
ratio of representation, within the meaning of the constitution. 
Vernon county was organized for civil and military purposes 
only, which is expressly allowed by the amendment to the con- 
stitution. It might more properly be termed a district than a 
county. The act expressly provides that, for the purposes of 
representation, the inhabitants shall vote as before. 

Leonard, Winston and Ballou, for respondent. The act 
of February 17, 1851, establishing Vernon county, is uncon- 
stitutional and void. All legislative power is vested in the 
general assembly, and cannot be delegated. No legislative 
power is vested in the body of the people. The act in question 
! is not a law, but a proposition. It does not exist as a law 
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proprio vigore, as it comes from the general assembly, but is 
enacted into a law at the ballot box. It is not the judgment of 
the legislative department of the government, but of the peo- 
ple of Bates and Cass counties. Rice v. Foster, 4 Harr. 
(Del.) Rep. 480. Parker v. Commonwealth, 6 Barr, 507. 
Holley v. Bengen & Fancher, Code Reporter of April, 1851. 
Tanner v. Trustees of Albion, 4 Hill’s Rep. 1388. Again, it 
reduces the county of Bates below the ratio of representation 
existing at the time the act was passed, and so violates the 
amendment to the constitution ratified in 1849. 


GAMBLE, Judge, delivered the opinion of the court. 


An information in the nature of a guo warranto was filed 
in the Circuit Court of Bates county, against Scott, charging 
him with exercising unlawfully the powers, and performing the 
duties, of the office of sheriff within the limits of the county of 
Bates, when another person had been duly elected and qualified 
as sheriff of that county, and was in the discharge of its duties. 
The defendant pleaded that the general assembly, by an act 
approved February 17th, 1851, established the county of Ver- 
non out of territery which before had been partly in Bates 
and partly in Cass counties ; that the sixth section of that act 
provided, that a poll should be opened at all the precincts in 
the counties of Bates and Cass, on the first Monday in August, 
1851, and if the majority of the aggregate votes of the ‘two 
counties, should be in favor of establishing the new county, 
then the act should be and remain in force, unless the majority 
of votes given within the limits of the new county should be 
‘¢ against its ratification,” in which case, the act should be void 
and inoperative, and none of the provisions of the act to be in 
force until after such election. The plea alleged that the vote 
had been taken, as required by the act, and that the majorities 
had been in favor of the establishment of the new county, and 
that, under the provisions of the law, the defendant had been 
regularly appointed sheriff of the county of Vernon, in which 
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capacity, and in none other, he had performed the functions 
and exercised the powers of sheriff within that part of the ter- 
ritory of Vernon county which had formerly been within the 
limits of Bates county. To this plea, there were two replica- 
tions. The first of which was merely a demurrer, as it al- 
leged that the act of the general assembly, pleaded by the de- 
fendant, attempted to confer legislative power upon the peo- 
ple of Bates and Cass counties, and so was contrary to the 
constitution and void. The second replication alleged, that the 
county of Bates, at the time of the passage of the said act of 
assembly, contained a less number of permanent free white 
inhabitants than the ratio of representation then required—such 
inhabitants then amounting to the number of three thousand 
three hundred and thirty, when the ratio of representation was 
then three thousand six hundred and forty-five and twenty- 
seven twenty-eighths of permanent free white inhabitants ; that 
by the passage of said act, the number of permanent free white 
inhabitants of Bates county was reduced to a number below the 
ratio of representation then required, to-wit: to the number 
of two thousand five hundred, and so the said act was contra- 
ry to the constitution and void. To the first replication, the 
defendant, in the form of a rejoinder, answered, that the act 
of assembly was constitutional and not void, and so an issue 
of law was made in the form of an issue of fact. ‘To the sec- 
ond replication, the defendant rejoined that, by the said act of 
assembly, it was provided that, for the purposes of representa- 
tion, the county of Vernon should vote as theretofore ; that is, 
that the citizens of that portion of Vernon, taken from Bates, 
should vote as in Bates, while the citizens of the territory taken 
from Cass should vote as in Cass, until the population should 
entitle Vernon county to a representative. To this rejoinder, 
the state demurred. There was also a plea, in which the de- 
fendant denied that he exercised or usurped the office of sheriff 
of Bates county, as in the information was supposed, and on 
this plea issue was joined. The case having been removed by 
a change of venue to Henry county, was heard by the court 
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upon the demurrers, and the act of the general assembly estab- 
lishing Vernon county, was decided to be unconstitutional and 
void, and so the demurrers were decided in favor of the state. 
The issue of fact being submitted to the court, it was found 
that the defendant did exercise and execute the office cf sheriff 
within the limits of Bates county, and usurped the liberties 
and privileges of the office of sheriff within said county, with- 
out any legal right or warrant therefor. Judgment of ouster 
was given against said defendant, and he was fined one cent. 

1. Upon the argument of this case, a doubt was suggested 
whether the present proceeding affords the appropriate remedy 
for the illegal act of the defendant in exercising the functions 
of sheriff within the county of Bates, as it was originally 
organized, when he did not claim to be the sheriff of Bates 
county, but to hold a commission as sheriff of Vernon county. 
The parties themselves have not raised the question, nor has it 
been much discussed at the bar, as they seem to desire a 
decision of the graver questions involved in the controversy, 
by which the right of the defendant to the office of sheriff 
will be determined. The statute giving the jurisdiction to the 
Circuit Court, in cases of guo warranto, is very comprehen- 
sive, and allows the remedy to be used in all cases in which any 
person usurps, intrudes into, or unlawfully holds or executes 
any office, or franchise, and allows the information to be filed 
with the leave of any Circuit Court, by the circuit attorney of 
the proper circuit. There are many duties and powers which, 
by law, belong to the office of sheriff, and which he performs 
and exercises within the limits of his county, beside the ser- 
vice of process issued from the courts of his county. He 
takes the census, acts as conservator of the peace, &c., and 
such duties are performed throughout the whole extent of his 
county, by the command of the law, without process. A per- 
son who, within the limits of an organized county, undertakes 
to exercise the functions of sheriff, by performing the duties 
which are by law enjoined upon the sheriff, may be said.to in- 
trude into the office of sheriff of the county, although he may 
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claim to act by virtue of a commission as sheriff of a differ- 
ent county. With this glance at an argument by which the 
present proceeding may be supported, the doubt suggested to 
the counsel, and which was not discussed at any length at the 
bar, will be dismissed, and the question really discussed will 
be considered and disposed of. 

2. The first objection to the constitutionality of the law es- 
tablishing Vernon county is, that the act professes to make 
its own operation dependent on the votes of the people, at the 
poll which it directs to be opened, and that this is an attempt 
to delegate to the people of the counties of Bates, Cass and 
Vernon, the legislative power which the constitution vests in 
the general assembly. As this question arises in another case 
before the court, which will be decided at this term, and as the 
other objection to the act establishing Vernon county is believed 
to be fatal to it, the question made will, in the present case, 
be waived. It may be proper, however, to state, that it is not 
by any means clear to the minds of the court, that the act un- 
der consideration is, or professes to be, a delegation of legis- 
lative power. The establishment of a county, upon the con- 
sent of the inhabitants to assume the consequent burdens, is not 
like the submission of a law affecting private rights to the 
vote of the inhabitants of a particular locality, to determine 
whether it shall be in force or not. 

3. The second objection to the act is, that by the establish- 
ment of Vernon county, the permanent free white inhabitants 
of Bates county were reduced below the-ratio of representa- 
tion then existing under the amended constitution. The clause 
of the amendment adopted at the session of 1848-9, which 
affects this question, is in these words: ‘* No county now es- 
tablished by law. shall ever be reduced by the establishment of 
new counties, to less than twenty miles square, nor to less than 
five hundred square neiles, nor below the ratio of representa- 
tion then required ; nor shall any county hereafter eatablished 
be entitled to a separate representation, unless the number of 
permanent free white inhabitants therein shall, at the time, be 
34—VOL. XVII. 
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equal to three-fourths of the ratio of representation then be- 
ing, but may be organized with a smaller number for all other 
purposes, civil and military.” 

The rejoinder to the second replication admits the effect of 
the act to be, that Bates county was reduced by the establish- 
ment of Vernon county below the ratio of representation then 
existing, and attempts to avoid the effect thus produced by 
alleging that, under the act, Vernon county is not to be enti- 
tled to a separate representation. until the population will 
authorize it; and in the mean time, her inhabitants are to vote 
in Bates and Cass counties, as if no new county had been es- 
tablished. It is obvious, from this statement, that if the sec- 
tion of the act which provides for the citizens of Vernon county 
voting in Bates and Cass counties, does avoid the effect of 
the reduction of the free white population of Bates county 
below the ratio of representation, the act is unconstitutional. 

Bates county, having been established before the amendment 
of the constitution, is never to be reduced in population, by the 
establishment of a new county, below the ratio of representa- 
tion. This is a positive prohibition, and is not only for the 
benefit of Bates county, but of every other county in the state ; 
for all other counties are interested in preventing a full repre- 
sentation being allowed to a fraction of representative popula- 
tion. Bates county, as an old county, is entitled to a repre- 
sentative, whether she have more or less than the ratio. To 
reduce her below that ratio, is to give to the fraction of the 
ratio a full representation, and this is the very result forbidden 
by the amended constitution. Now if the inhabitants stricken 
off from Bates and included in Vernon county, were always to 
vote as inhabitants of Bates, or were not to have a separate 
representation until both Bates and Vernon were each equal to 
the ratio of representation, then no wrong to any other portion 
of the state would be done. But the amendment to the con- 
stitution will entitle Vernon county to separate representa- 
tion, whenever her permanent free white inhabitants shall be 
equal to three-fourths of the ratio of representation then be- 
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ing, and this is the number or proportion referred to by the 
eighth section of the act, when it requires the inhabitants of 
Vernon to vote in Bates and Cass counties, until the popula- 
tion will entitle said county to a representative. Under this 
provision of the amendment, the fraction in Vernon county 
will be entitled to a representative, whenever it is equal to 
three-fourths of the ratio, while the fraction in Bates, whether 
great or small, will also be entitled to a representative. 

It has been said, in argument, that the design of the whole 
amendment was to approximate to equality of representation, 
and that the present act does not violate the spirit of the pro- 
vision, while the inhabitants of Vernon, for the purpose of rep- 
resentation, are still to be considered as in the old counties of 
Bates and Cass. But it is to be remembered that the act itself is 
a violation of the prohibitory clause of the constitution in reduc- 
ing Bates county below the ratio of representation, and this 
court is not at liberty to speculate upon the probability that the 
voters in Vernon will continue to vote in their old counties, 
until Bates county will have a full ratio. We are not specu- 
lating whether, in the future, there may be a violation of 
the constitution, but, according to the pleadings in this case, 
there has already been a violation of the constitution ; and we 
are asked to conjecture, whether the injurious effects of that 
violation may not be avoided by facts that may hereafter occur. 

It has also been urged, that Vernon county is not organized 
fully as a county, entitled to all the privileges of a county, but 
as a district, with a smaller number than three-fourths of the 
ratio of representation, organized for civil and military purpo- 
ses, under the last clause of the amendment. The prohibition in 
relation to the representation of new counties is in these words : 
‘¢ Nor shall any county hereafter established, be entitled to a 
separate representation unless the number of permanent free 
white inhabitants therein shall, at the time, be equal to three- 
fourths of the ratio of representation then being.” This pro- 
hibition is entirely independent of that which forbids the estab- 
lishment of a new county, when establishing it would reduce an 
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old county below the area or the number of free white popula- 
tion required by the constitution. It applies to tlie case of es- 
tablishing a new county out of the territory of one or more old 
counties, leaving the old ones the constitutional dimensions and 
population, but including in the new a free white population 
below the ratio of representation. In such case, it forbids a 
separate representation to the new county, until it has a per- 
manent free white population, equal to three-fourths of the 
ratio of representation. Next follows the qualification or ex- 
planation of that clause, in these words: ‘‘ but may be or- 
ganized with a smaller number for all other purposes, civil and 
military.”” This language authorizes the organization of a new 
county, for civil and military purposes, with a population be- 
low three-fourths of the ratio of representation, but does not, 
in any measure, diminish the force of the first prohibition, that 
an old county shall not be reduced below the ratio of repre- 
sentation by the establishment of new counties. As the whole 
of this sentence in the amendment is to be regarded as address- 
ed to the general assembly, it speak this language: ‘* You 
shall not, by establishing new counties, reduce one now in ex- 
istence below certain dimensions or a certain population; if 
you establish a new county, it shall not have a separate repre- 
sentation until it contains three-fourths of the ratio of repre- 
sentation, but you may organize ii for all civil and military 
purposes other than representatioa, vith a smaller number.” 
.The act creating Vernon county 2 distinct county, for civil 
and military purposes, is not uncon.‘titutional, because its pop- 
ulation is too small; for the number necessary to such an or- 
ganization is not specified in the constitution ; but if it reduces 
Bates below the ratio of representation, then it is unconstitu- 
tional. Does it now reduce Bates below that ratio? The 
county of Bates is the territory that remains after that,tuken to 
form Vernon is cut off ; for in no sense is the territory of Ver- 
non a part of Bates county, although its inhabitants or voters 
may vote ‘‘ as in Bates.”” Their right to vote in elections of 
Bates and Cass counties does not constitute the portion of 




















JANUARY TERM, 1853. 





State v. Field. 





country in which they live, parts of those counties. The pro- 
hibition then, against the reduction of old counties is impera- 
tive, and forbids the organization of new counties, which will 
occasion the reduction, whether the organization professes to 
be the complete organization of a county, or the organization 
for civil and military purposes only, with a right to represen- 
tation when the population will entitle the new county to a sep= 
arate representation. 

With this view of the act, it is the opinion of the court that, 
as the case is now presented upon the record, the act is uncon- 
stitutional and void. 

Upon the issue of fact, the finding was fully against the 
defendant, and no question has been made in the discussion at 
bar upon that part of the case. 
¢ The judgment of the Circuit Court is, with the concurrence 
of the other judges, affirmed. 





Strate, Plaintiff in Error, vs. Fretp, Defendant in Error. 


1. In a general law affecting private rights, which takes effect by its terms, a 
clause authorizing the county courts to suspend it at pleasure in their seve 
eral counties, is unconstitutional and void, and may be stricken out of the 
act. So, the thirty-third section of the act concerning roads, approved 
March 3, 1851, is void. 


Error to Saline Circuit Court. 


Gardenhire, (attorney general) for the State. The legis- 
lature organizes corporations and authorizes them to make 
by-laws for their government. So courts are organized and 
authorized to make rules for their government. What is the 
difference between these by-laws and rules of court, and thé 
order of the Saline county court? Corporations make the law 
of streets and alleys; and why may not county courts maké 
the law of roads ? : : 
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Hayden, for defendant in error. The court below properly 
quashed the indictment, for the reason that the act of 1551 
repealed the act of 1845, which made the offence charged in- 
dictable. The order of the Saline county court,” professing to 
suspend the operation of the act of 1851, was a nullity, be- 
cause the legislature had no power to delegate such authority 
to that court. The order is in the nature of a legislative and 
noi a judicial act. The constitution of our state assigns to 
the three branches of government their respective powers, and 
neither can delegate its powers, nor exercise powers confided to 
another. Rice vy. Foster, 4 Harrington, 479. 6 Barr, 507. 


GAMBLE, Judge, delivered the opinion of the court. 


Field was indicted in the Circuit Court of Saline county for 
neglect of duty as a road overseer, under the sixty-sixth sec- 
tion of the act concerning roads and highways, R. C. 969. 
He moved to quash the indictment because the act of March 3, 
1851, in the twenty-seventh section, (Sess. Acts, 279,) pro- 
vided a different and inconsistent mode for the recovery of pen- 
alties, and therefore repealed the sections of the act in the Re- 
vised Code which imposed the penalties and provided for their 
recovery by indictment. To this it was replied, that the thirty- 
third section of the'act of March 3d, 1851, provided that, ‘if 
the county court of any county should be of opinion, that the 
provisions of the act should not be enforced, they might, in 
their discretion, suspend the operation of the same for any 
specified length of time, and thereupon the act should become 
inoperative in such county for the period specified in such or- 
der; and thereupon order the roads to be opened and kept in 
good repair, under the laws theretofore in force, or the special 
acts on the subject of roads and highways in the several coun- 
ties of this state, that might take effect and be in force after 
the 4th of July then next.” It was alleged that, under this 
section, the county court of Saline county made an order at the 
November term, 1851, suspending the operation of the act 
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until the second Monday in Jane, 1852, and that the offence 
for which the defendant was indicted, was committed within the 
period for which the act was suspended. It was rejoined by 
the defendant, that the act, notwithstanding the order of the 
county court suspending its operation, continued in force, be- 
cause the section of the act which authorized the county courts 
to make such order, was a delegation of legislative power to 
the county courts which was inconsistent with the constitution ; 
and that, therefore, the section itself and the action of the 
county court of Saline county under it, were unconstitutional 
and void. Of this opinion was the Circuit Court, and the in- 
dictment was quashed, which decision the State now brings be- 
fore this court for review and reversal. 

1. Without a minute examination and recapitulation of the 
various provisions of the act of March 3d, 1851, it is sufficient 
to say, that it embraces very many of the provisions necessary 
to aroad system. It provides the mode of laying out roads, 
taking relinquishments from the proprietors of lands, condemn- 
ing such as the owners refuse to relinquish, and ascertaining 
and paying the damages thereby incurred; it designates the 
persons liable to work on roads, and provides for their being 
taxed, as well as for a tax upon property, in order to keep the 
roads in repair; it provides for the collection of the taxes and 
their disbursement, for the appointment of overseers and com- 
pelling them to serve, and for penalties to be incurred by them 
for neglect of duty, and for the recovery of such penalties by 
prescribed judicial proceedings. ' 

On all the different points on which provision is made, it pro- 
fesses to be the declaration of the legislative will, and the sub- 
ject it regulates is one of vast importance, not only to the peo- 
ple of the county, but to the people of the state at large. 

Yet this act is submitted to the control of every county court, 
to make such order for its being in force in their county as they, 
in their discretion, may think proper. In other words, this act, 
by its own provisions, repeals the inconsistent provisions of a 
former act, and yet it is left to the county court to say which 
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act shall be in force in their county. The act does not submit 
the question to the county court as an original question, to 
be decided by that tribunal, whether the act shall commence 
its operation within the county; but it became, by its own 
terms, a law in every county not excepted by name in the act. 
It did not then require the county court to do any act, in order 
to give it effect. But being the law in the county, and having, 
by its provisions, superseded and abrogated the inconsistent 
provisions of previous laws, the county court is, by the thirty- 
third section, empowered, for such time as they may think 
proper, to suspend this act, and revive the repealed provisions 
of the former act. When the question is before the county 
court, for that tribunal to determine which law shall be in force, 
it is urged before us, that the power then to be exercised by the 
court is strictly legislative power, which, under our constitu- 
tion, cannot be delegated to that tribunal or to any other body 
of men in the state. In the present case, the question is not 
presented in the abstract ; for the county court of Saline coun- 
ty, after the act had been for several months in force in that 
county, did, by order, suspend its operation; and, during that 
suspension, the offence was committed which is the subject of 
the present indictment, and the indictment itself was found. 
The constitution of the state, after declaring, that ‘‘ the 
powers of government shall be divided into three departments, 
each of which shall be confided to a separate magistracy,” 
proceeds to vest the legislative power of the government in 
these words : ‘‘ The legislative power shall be vested in a gen- 
eral assembly, which shall consist of a senate and house of 
representatives.”? The constitution of each house of the gen- 
eral assembly is provided for in the constitution, the qualifica- 
tions of the members, and of the electors who choose them ; the 
mode in which bills shall be passed and authenticated is also 
directed, and the machinery is complete for the exercise of 
the legislative power conferred upon the general assembly. The 
power thus conferred is the power to make laws ; and the ex- 
ercise of the power is entrusted to bodies of men, who are sup- 
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posed to be selected by the great body of the people entitled to 
vote, because of their prudence, wisdom and integrity. The 
laws to be passed form ‘‘ the rule of civil conduct, command- 
ing what is right and prohibiting what is wrong,”’ and that rule 
derives its force from the fact, that it is the will of the whole 
people expressed by their authorized representatives, in the 
forms provided by the constitution, and on subjects or ques- 
tions on which the representatives have been entrusted to act. 
This power, thus reaching every citizen, in every relation and 
every interest, is to be regarded as a sacred trust, which is to 
be exercised by those to whom it has been committed, and eve- 
ry citizen has a right to demand, that the rule for his conduct 
shall be established by that body, in which he, with his other 
fellow-citizens, have vested the power. That portions of the 
people are sometimes organized as municipal corporations, and 
are entrusted with the power of making by-laws and ordinan- 
ces for the regulation of their own local and peculiar interests, 
and to which their assent is given in the mode provided by law, 
does not make an exception to the rule, that the legislative 
power conferred upon the general assembly is to be exercised 
by that body, and not to be delegated to others. The history 
of such corporations, their existence in the country previous to 
the adoption of the constitution, the principle of presumed con- 
sent to ordinances, and the uniform adjudication of courts, 
show that the power conferred on such corporations to pass by- 
laws and ordinances, subject to the laws of the state, stands on 
peculiar grounds, and is not a part of the general leg’slative 
power which is committed to the general assembly, to be exer- 
cised only by that body. And in the present case, the defence 
of this thirty-third section is mainly rested on the ground, that 
the power conferred on the county courts, is a power in rela- 
tion to roads within the county, as cities and towns have power 
over their streets, and that the counties are, under our laws, 
guast corporations, to which may be committed the power to 
adopt one or the other of state laws regulating roads. The 
fallacy of this argument will be readily perceived, by attending 
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to the case now before us. The defendant is indicted in tho 
Circuit Court for a failure of duty as a road overseer ; and he 
defends himself on the ground that, though he may be liable for 
his neglect of duty, and for the penalty imposed by law, yet 
the mode of recovering that penalty is not by indictment, but 
by action before a justice of the peace. The question, which 
mode of proceeding shall be pursued, depends on which law is 
in force in respect to the recovery of penalties, that of 1845 
or that of 1851; and this is made to depend on the effect of an 
order of the county court of Saline county suspending the act 
of 1851, under the power conferred by its thirty-third section. 
If the order suspending the act is valid, and under a constitu- 
tional provision of the act of 1851, then the indictment can be 
maintained under the act of 1845; but if no such power to 
make an order could be given to the county court, then the act 
of 1851 is in full force, and the proceeding to recover the 
penalty must be before a justice of the peace. It appears im- 
possible to doubt, that the power which has been exercised by 
the court under the thirty-third section of the act, and which 
has the effect of determining what law shall be in force in the 
tribunals of the state for the recovery of penalties which its 
own laws impose, is a part of the legislative power which 
cannot be entrusted to the county courts. If it can be, then 
this court, as well as the circuit courts, are bound by the law, 
as the county courts may have chosen between the different 
acts, and not only in the county of Saline, but in every other 
county not excepted in the act, there may have been at differ- 
ent times, the one or the other of the different laws in force, as 
the county courts may have indicated by their orders. So that 
the orders of those courts are to be produced in the circuit 
courts, and even in this, not to prove facts, but to show the law 
which we are to administer. This bears a very strong resem- 
blance to the exercise of legislative power by the county courts. 
In the case of Parker v. The Commonwealth, 6 Barr, 507, 
the question came before the Supreme Court of Pennsylvania, 
whether an act giving to the citizens of certain counties, the 
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power to decide by vote, whether the sale of vinous or spiritu- 
ous liquors should be continued within such counties, and im- 
posing a penalty for the sale of such liquors, where a majority 
of the votes had been against such sale, was constitutional or 
not? Upon this question a very long and able opinion was 
given by Mr. Justice Bills, in which, after a review of the his- 
tory and character of our constitutional representative govern- 
ment, he examines the extent of the grant of ‘ the legislative 
power to a general assembly, to consist of a senate and house 
of representatives.”’ After settling the extent of the grant, he 
proceeds to show that the legislative power and the responsibi- 
lity for its correct exercise, is with the general assembly, and 
that they cannot, consistently with their obligations, delegate 
it to any other persons, whether it be to other individuals or a 
portion of the people, or the whole collected mass of the peo- 
ple of the state. Applying the principles thus declared to the 
law then under consideration, it is held to be unconstitutional 
and void, although it was said to be a law which engaged the 
feelings, and had the support of a large number of the best 
and most influential citizens. 

The difference between the statute which was before the Su- 
preme Court of Pennsylvania and that now under considera- 
tion is, that the entire act there depended, for its force in any 
county, upon the popular vote being cast in its favor at the 
polls, without which it was not to be binding as a law; while 
the act before us, being in «its own terms the expression of the 
judgment and will of the legislature, allows, by its thirty-third 
section, the judgment and will of a county court to set aside 
that of the legislature and adopt a different rule. The differ- 
ence between the two acts is more in form than substance. ‘The 
question passed upon by the voters in Pennsylvania was, 
whether a law previously existing, which authorized the issuing 
of licenses for the sale of liquor, should be suspended for a 
year, so that no license during that time should be issued ; and 
as the majority of voters determined, the law was or was not 
in force. The question in our act which is to be passed upon 
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by the county court is, whether the new act shall be suspended 
and the old act revived, and if so, for how long a period: In 
Rice v. Foster, 4 Harrington, 479, the same questions are 
considered by the court of appeals of Delaware, in relation to 
an act which, in principle, was precisely like the Pennsylvania 
act, and the court decided that it was an unconstitutional at- 
tempt to delegate the legislative power which had been entrust- 
ed to the general assembly, and therefore void. The opinions 
delivered by the judges enter at large into the consideration of 
the nature of the powers entrusted to the legislative depart- 
ment, and enforce the duty of the legislature to exercise the 
powers upon their own responsibil'ty. It is clearly shown, 
that the power, thus committed by the people into the hands of 
their constitutional representatives, is not to be delegated to 
others not trusted by the people; nor is it within the contem- 
plation of the constitution, that the representatives shall attempt 
to yield up the power to any portion of the people themselves. 
It would be easy, by quoting from these and similar decisions 
in other states, to extend appropriate remarks upon the grant 
of legislative power in the constitution, and the impropriety 
and danger of its delegation to any other body of men, to very 
great length ; but it is the province of the court to decide the 
case upon the principles involved in it, and not to write politi- 
cal essays. 

It is the opinion of the court, that the thirty-third section of 
the act of March 3d, 1851, is unconstitutional and void, and 
that the action of the Saline county court had under that sec- 
tion, by which the act was suspended, was void, and therefore 
that the aet itself was, at all times, from its first taking effect, 
in force in Saline county. As its provisions for the recovery 
of the penalty against the defendant are inconsistent with the 
provisions of the law under which he was indicted, and there- 
fore repealed that law, the indictment was rightly quashed by 
the Circuit Court, and its judgment is, with the concurrence of 
the other judges, affirmed. 
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Cottins, Appellant, vs. Topp, Respondent. 


1, In an action of assault and battery, evidence of abusive language used by 
the plaintiff towards the defendant’s niece and sister-in-law, a day or two 
before the assault, was held inadmissible in mitigation. 

2. A defendant cannot, after proving the plaintiff’s statements immediately 
after the difficulty as to its origin, prove his own statements in reply. 


Appeal from Howard Circuit Court. 


Leonard, for appellant. 1. The facts received in evidence 
in mitigation of the offence were an aggravation instead of a 
mitigation of it. What is done in the heat of blood, the law 
attributes to the infirmity of human nature, and extenuates. 
What is done after time for reflection, proceeds from the wick- 
edness of the heart—is revenge, and aggravates the damages. 
Lee v. Woolsey, 19 J. R. 319. Avery v. Ray, 1 Mass. 
Rep. 12. Matthews v. Terry, 10 Conn. Rep. 459. Roches- 
ter vy. Anderson, 1 Bibb, 428. Fullerton v. Warrick, 3 
Blackf. 219. Cushman v. Waddill, 1 Baldwin, 58. Ander- 
son v. Johnson, 3 Harr. & John. 162. 2. It was competent 
for the defendant to give in evidence the plaintiff’s account of 
the commencement of the affray ; but his own account of the 
matter was not evidence for him. 

Clark, for respondent. The evidence offered by the defend- 
ant in mitigation was properly received, as forming a part of 
the transaction — to show the motive of the defendant, and to 
guide the jury in assessing damages. This principle has been 
sustained by some of the most respectable courts in the Union, 
and is most conformable to reason. 3. McCord, 66. 2 Me- 
Millan, 147. 1 Bald. C. C. R. 58. 


RyLanD, Judge, delivered the opinion of the court. 


This was a civil action by Collins v. Todd, for an assault 
and battery upon him while at work in his field. The defend- 
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ant, in his answer, admitted an assault and battery, but insist- 
ed that it was in his own defence ; stating that on the day the 
affray occurred, he was in bad health, and accidentally seeing 
the plaintiff in his field, went there to learn of him why he had 
used abusive language towards his sister-in-law and niece, 
when the plaintiff assaulted him, and thereupon he defended 
himself. 

Upon a trial by a jury, the defendant offered evidence to the 
effect, that his niece, Rebecca Todd, the daughter of a deceased 
brother, was at the plaintiff’s house, who lived near neighbor 
to them, a short time before the affray, and in a dispute be- 
tween plaintiff and herself, about plaintiff’s treatment of her 
mother’s horses, plaintiff said, ‘‘ you damned little bitch, you'll 
go and tell your uncle ;” and in the further progress of the 
dispute, called her mother a ‘‘ damned liar ;” that on Sunday, 
witness communicated this to the defendant, her uncle, and that 
the affray occurred on the succeeding Monday or Tuesday. 
This evidence was objected to by the plaintiff and allowed by 
the court. 

The defendant also gave in evidence, upon the cross examin- 
ation of Mr. Percival, one of the plaintiff’s witnesses, that, 
coming up to the parties immediately after the affray, he asked 
them whether they had been making a trial of their strength ; 
to which plaintiff said, ‘‘ he did’nt give me a chance, but came 
up with his stick and struck me ;”? defendant said, ‘‘ I did’nt,” 
and plaintiff replied, ‘* you did.” 

The plaintiff asked the court to direct the jury, ‘‘ that the 
plaintiff’s statement, as to the commencement of the affray, 
made to witness, Percival, and given in evidence by the de- 
fendant, was legal evidence of the fact stated, and that the 
defendant’s denial thereof was not evidence for him ; and that 
the language used by the plaintiff to the witness, Rebecca 
Todd, was no extenuation of the defendant’s offence, and 
ought not to be taken into consideration, in assessing the dam- 
ages for the assault and battery.”” These instructions the court 
refused, and at the instance of the defendant, instructed the 
































JANUARY TERM, 1853. 





Collins v. Todd. 





jury, that ‘‘ if the plaintiff abused defendant’s sister-in-law and 
niece, which was communicated to the defendant, who after- 
wards, the first time he met the plaintiff, assaulted and beat 
him, this was matter in mitigation of damages.”” The jury 
found a verdict for the plaintiff, and assessed the damages at 
one cent, which the court refusing to set aside on the plaintiff’s 
motion, the plaintiff appealed to this court. 

The questions arising from the above statement of the facts, 
depend upon the rules of evidence. Did the court below ad- 
mit improper evidence in mitigation of damages? And was it 
competent for the defendant to ask a witness what the plaintiff 
said, in order to make his own statements in reply evidence for 
himself ? 

1. The first question, as to the evidence, in mitigation, has 
heretofore received the consideration of this court, in the case 
of Whitney v. Coxe et al. 9 Mo. Rep. 527. In that case, 
the authorities were brought in review before this court, both 
English and American, and the court determined, that facts 
very similar to those inthe present case, were not admissible 
evidence in mitigation. The authorities cited by the plaintiff’s 
counsel, in the present case, fully sustain the court in the 
opinion delivered in the case of Whitney v. Coxe et al. It is 
the opinion of this court, that the law was properly settled in 
that case, and should not be disturbed. The Circuit Court, 
therefore, erred, in admitting the evidence of conversation with 
defendant’s niece, and about defendant’s sister, which had been 
communicated to defendant a day, or may be longer, before the 
assault and battery was committed. 

It is not considered necessary to review the cases upon this 
point ; the law has been so declared in Massachusetts, New 
York, Connecticut, Maryland, Kentucky, Indiana, and in our 
own state, as well as by the English courts. However, it may 
not be improper to quote here, the language of Judge Boyle, 
in the opinion of the court of appeals of Kentucky, in the case 
of Rochester v. Anderson, 1 Bibb, 428. 

‘¢ Judging from the reason of the thing alone, we can have 
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no hesitation in declaring it proper, that opprobrious language 
used by the plaintiff at the time of the battery, more especially 
if intended to provoke a quarrel, should be permitted to be 
given in evidence by the defendant in mitigation of damages. 
The language of the parties is often so intimately associated, 
and even identified with the transaction, that it is impracticable 
to suppress it, in giving evidence of their conduct ; and indeed, 
the suppression of it, if practicable, could only tend to exhibit 
the transaction in false-and deceitful colors. But there does 
not appear to be the same reason for the admission of proof 


of abusive language unconnected with the transaction by con-— 


tiguity of time and place. The law, out of respect to the 
frailty of human passions, may look with an eye of some in- 
dulgence upon the violation of good order produced in the 
moment of irritation of, and excitement from, abusive lan- 
guage. But where there has been time for deliberation, the 
peace of society requires that men should suppress their pas- 
sions, and neither reason nor law will suffer them to claim a 
diminution of their responsibility for their misconduct. If 
opprobrious words, for which the law allows an action, have 
been used of a man, the law furnishes the remedy, and will 
not permit him to redress his own wrong. If they are so friv- 
olous as not to be deemed by the law actionable, a peaceful 
citizen, when he has had time for reflection, will consult the 
peace and good order of society, as well as his own dignity, 
in disregarding them.”’ 

2. In regard to the second question, it is the opinion of this 
court, that the court below erred also. It is competent for 
the parties to prove what was said by the adverse party in re- 
lation to the transaction. But here the defendant gave his own 
account of the transaction in evidence for himself; and in 
order to do this, he first calls the witness to state what the 
plaintiff said about the commencement of the affray. In de- 
tailing the conversations of a party, the whole must be given, 
not a part, disconnected and disjointed, but all he said at the 
time ; this, however, does not necessarily permit the other par- 
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ty to prove for himself what he said on the subject at the time. 
If such was the law, a man might manufacture evidence for 
himself, with an eye to its future use, which might totally dis- 
color and distort the whole transaction. He calls a witness to 
prove the statements of the opposite party, because these 
statements are true, or because these statements tend to enable 
the jury to ascertain the facts, and to decide correctly between 
the parties ; not that he may be enabled to prove his own 
statement. His adversary can make his statement evidence 
against himself, but he cannot make it evidence for himself. 
Therefore, upon both points relied on by the appellant’s coun- 
sel in this case, the law is with the appellant. 

The judgment of the Circuit Court is, therefore, reversed, 
the other judges concurring ; and this case is remanded for 
further proceedings, in accordance with this opinion. 





Ex Parte RUTHVEN. 


1. The fact that the jury, before whom a prisoner has once been tried upon 
an indictment for a capital offence, was discharged by the court for dis- 
agreement, before the end of the term, without his consent and in his 
absence, will not authorize his release on habeas corpus. 

Query. Would it be a bar to a subsequent trial on the same indictment? 





This was an application for a habeas corpus, the grounds of 
which are fully set forth in the opinion of the court. 

Gardenhire, (attorney general,) for the State. The dis- 
charge of the jury from giving a verdict in a capital case, 
without the consent of the prisoner, the jury being unable to 
agree, is not a bar to a subsequent trial for the same offence. 
Courts are invested with discretionary authority, in cases of 
this nature, and have a right to discharge the jury; and the 
security which the public have for the faithful, sound and con- 
scientious exercise of this discretion rests, in this as in other 
35—VOL. XVII. 
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cases, upon the responsibility of the judges under their oath 
of office. United States v. Perez, 9 Wheat. 579. Com- 
monwealth v. Purchase, 2 Pick. 520. The People v. Good- 
win, 18 J. R. 200. Wyattv. The State, 1 Blackf. 257. 
Parsons and Edwards, for the petitioner. 1. The dis- 
charge of the jury by the court, in the absence of the prisoner, 
and without his consent, was in violation of law; and he was 
thereby acquitted of the charge for which he was put on trial. 
Bill of rights, section 10. Commonwealth v. Cook, 6S. & 
R. 577. Haywood’s (N. C.) Rep. 276. Wed, (a slave) v. 
State, T Porters? Rep. 187. Commonwealth v. Clew, 8 
Rawle, 498. Hawkins’ P. C. 619. Statev. McKee, 1 Bai- 
ley, 651. 2. To put the prisoner again upon his trial on said 
indictment, would be in violatiun of section five, article seven 
of the constitution of the United States. 3. The discharge of 
the jury, under the circumstances, being an acquittal of the 
prisoner, he is entitled to be discharged on habeas corpus. 


GAMBLE, Judge, delivered the opinion of the court. 


The petitioner states, that he was indicted for murder, and 
confined in the jail of Cole county, upon that indictment ; that 
at the November term of the Circuit Court of that county, in 
the year 1852, there was a trial of the cause; and that after 
it had continued for twelve days, the cause was committed to 
the jury, who retired to consider of their verdict, and after an 
absence of a few hours returned into court, and announced to 
the court that they could not agree, and that two of their num- 
ber were indisposed ; that the judge directed the jury to retire 
for half an hour or an hour, and he would consider whether 
they should be discharged; that, at the expiration of the 
period fixed, they came into court, and were discharged by the 
court, without the consent of the prisoner or of his counsel, and 
in the prisoner’s absence, as he had been taken back to jail 
immediately after the jury had first retired from the bar of the 
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court, and had ever since continued there ; that two days after 
the jury was discharged, his counsel, at- the same term of the 
court, moved the court to discharge him from custody under 
the indictment, because the court had illegally discharged the 
jury; but the court overruled the motion, and he has ever 
since continued to be confined in the jail of Cole county, under 
said indictment, and the process and proceedings had thereon, 
which, he alleges, is an illegal confinement, from which he is 
entitled to be discharged, and he prays for a writ of habeas 
corpus. 

1. The parties have agreed, that the merits of the case 
should be considered upon the application, as the petition is 
accompanied by a transcript of the record, which shows all the 
facts upon which they rely. They have accordingly argued 
with research and ability, the question, whether the prisoner 
can be again tried upon the indictment, and have produced au- 
thorities on each side from the decisions of eminent judges. 
In the course of their investigation, they have not produced any 
case in which this question was determined upon a habeas 
corpus. It appears in some of the cases, that the defence 
was made in the form of a plea in bar of another trial; in 
others, that a motion for discharge was made, and the decision 
upon that motion was reviewed in an appellate court. The 
question is one that"has never before occurred in the adminis- 
tration of the criminal law in this state, and it is to be hoped 
will not often occur hereafter. 

It is the opinion of the court, that the statute regulating 
proceedings on the writ of habeas corpus, does not require 
the decision of this question in this case, as it forbids the 
examination of the merits of an application, in a case where 
the prisoner is confined under an indictment, or under process 
issued thereon. The language of the twelfth section of the 
third article is imperative. ‘*No person imprisoned on an 
indictment found in any court of competent jurisdiction, or by 
virtue of any process or commitment to enforce such indict- 











a 





544 JEFFERSON CITY. 





State v. Jackson. 





ment, can be discharged under the provisions of this act.?? 
The prisoner in this case is imprisoned on an indictment found 
in a court of competent jurisdiction. He cannot be discharged 
upon habeas corpus by showing that he has a defence to it ; 
and if the facts on which he relies be a defence in law, they 
must be used in the court in which the indictment is pending. 
If that court fail to give them their proper effect, this court, as 
an appellate court, can correct the error; but on a habeas 
corpus, it acts with no more power than belongs to a justice of 
the county court, under the habeas corpus act, and will not, 
under such process, review the proceedings of the Circuit 
Court. It is said that the discharge of the jury discharges 
the indictment. The Circuit Court has decided otherwise. 
Shall a justice of the county court, on habeas corpus, review 
this decision, and discharge the prisoner? We think not; nor 
will this court. The habeas corpus is refused. 


- ——-2- 6 


State, Defendant in Error, vs. Jackson, Plaintiff in Error. 


1. Whether a prosecutor shall be compelled to elect on which count of an 
indictment he will proceed, is a matter of discretion with the court ; where 
the same offence is charged in different forms, the court may very properly 
refuse to compel an election. 

2. On a charge against A., of an assault with intent to kill B., no remarks or 
threats affecting A., made by B. to a third party previously to the assault, 
are admissible in evidence in A.’s behalf; certainly not, when it does not 
appear at what time they were communicated to him. : 

3. Declarations of B. some months after the assault, in palliation of A.’s 
guilt, are not admissible. 

4, Nor is evidence of B.’s general bad and dangerous character admissible, 
he being unoffending when assaulted. 

5. Evidence of threats made by B. is not admissible, if sufficient time had 
elapsed for the blood to cool. 


Error to Saline Circutt Court. 


Shackelford, for plaintiff in error. 
James B. Gardenhire, (attorney general,) for the State. 
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RyLanp, Judge, delivered the opinion of the court. 


The defendant was indicted for feloniously assaulting and 
shooting one Jonathan Millsaps, with intent to kill him. There 
were several counts in the indictment. The defendant appear- 
ed and plead not guilty. At the trial term, after the jury 
were sworn, the defendant moved the court to compel the coun- 
sel for the State to elect under which count of the indictment 
the prisoner should be tried. This motion the court overruled, 
and the defendant excepted. The State then introduced testi- 
mony to prove the offence, and the defendant offered evidence 
in mitigation. The jury convicted the defendant, and assessed 
his punishment at two years imprisonment in the state peniten- 
tiary. A motion was made for a new trial, which being over- 
ruled, the defendant excepted, and brings the case here by 
writ of error. : 

The defendant, by his counsel, offered to prove in mitigation, 
that-defendant was informed on the evening of the day before 
the shooting took place, that Millsaps had made an agreement 
with defendant’s wife to get her a divorce and marry her. This 
evidence was objected to by the State, and rejected by the 
court. The defendant then offered to prove that Millsaps had 
told a witness, that another person was more to blame for the 
shooting than the defendant was. This was objected to by the 
attorney for the State, and the objections were sustained by the 
court. The defendant then offered to prove the general char- 
acter of Millsaps, as a desperado, and dangerous man, and 
likely to carry his threats into execution. This proof being 
objected to, was likewise excluded and rejected by the court. 
The case was submitted to the jury under instructions. Both 
parties asked the court to give instructions, and all the instruc- 
tions prayed for by each party, were given to the jury without 
any objection or exception. The only matters, then, for our 
consideration, are the rulings of the court below, in regard to 
the refusal to compel tbe circuit attorney to elect under which 
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count the defendant should be tried, and the exclusion and re- 
jection of evidence in mitigation. 

1. The practice of compelling the State to elect the count 
on which the trial shall be had, is one always addressed to the 
sound discretion of the court. When the court can see from 
the indictment, that there is but one criminal act charged, al- 
though there are several counts in which the transaction is set 
forth in a different manner, and with different words, and dif- 
ferent averments, calculated to meet the different statements 
of the witnesses who are expected to prove the offence, it 
would cripple the prosecution to make the State elect. But 
where the court can see from the indictment, that various dif- 
ferent and distinct offences, each a felony, have been charged 
in one indictment, then the discretion of the court may be ex- 
ercised properly in making the order compelling the State to 
elect. This is always addressed to the discretion of the court, 
and this court will not reverse for the exercise of such dis- 
cretion, unless in a case where the abuse is most obvious and 
manifest. To make the State elect on which count it would 
prosecute, in all cases where there is more than one count, 
would be to require, in practice, but one count in indictments. 
Yet we know that pleaders have always been cautioned and ad- 
vised to arrange the formal charges constituting the crime, in 
different counts, in different forms of the same indictment, so 
as to meet the evidence, as well as to meet the various con- 
structions that penal statutes receive from different judges. 
This practice of refusing or compelling the State to elect on 
which count to proceed, according to the best discretion of the 
courts, has prevailed in this state from its earliest judicial his- 
tory ; and for more than eighteen years, my experience on the 
circuit bench recognized and approbated this practice. It was 
always looked upon as a matter of discretion. See Storrs v. 
State, 3 Mo. Rep. 7. It is the opinion of this court, then, 
that the court below did not err in refusing to make the 
State elect the count on which to proceed to try the prisoner 
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in this case; for the indictment shows, that the shooting of 
Millsaps was the offence, and the counts set forth and allege 
this offence in different phraseology, and in different circum- 
stances. 

2. The court below did not err in refusing to admit the evi- 
dence offered in mitigation by the defendant. The testimony 
of Robert Jackson, which was excluded, was properly exclud- 
ed. It was not competent evidence. 

The witness stated, that two or three weeks before Millsaps 
was shot, he heard Millsaps say ‘‘ that Alfred Jackson would 
not take care of his wife, nor let him do it; that he would 
help her to get a divorce from said Jackson ;” that he fre- 
quently heard Millsaps say ‘‘ that Alfred Jackson’s wife had 
no husband, and ought to have somebody ta attend to her, On 
Sunday evening last, Alfred Jackson told me that he had shot 
Millsaps.”? The witness said he had communicated to Alfred 
Jackson what he had heard Millsaps say. The words of the 
witness, which are quoted above, were excluded. It appears 
from the record, that Robert Jackson had died after the exam- 
ination first had before the justice of the peace who committed 
the prisoner. On this examination, Robert Jackson had testi- 
fied, and his testimony was reduced to writing; the above 
words were not permitted to be given in evidence when his writ- 
ten statement was offered. It does not appear from the evi- 
dence of Robert Jackson, taken before the justice who committed 
the prisoner, at what time he communicated these remarks of 
Millsaps about Jackson’s wife, to Jackson; there is nothing 
said about the time of his making these known to the pris- 
oner, whether before or after he shot Millsaps. It was 
right, then, to exclude these words from the jury on this ac- 
count, if no other. The court did permit the balance of the 
statement to be read without any objection ; and, therefore, no 
other error, than the exclusion of the above words, was com- 
plained of by the prisoner in regard to the testimony of 
Robert Jackson. 
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8. The evidence of what Millsaps said, some months after 
the shooting, about another person, whom he thought more to 
blame than the prisoner, was properly excluded. It was no 
evidence in mitigation. Though he blamed one more than 
another, this did not show that he thought this prisoner not 
guilty. It could not explain the transaction—it was properly 
overruled. 

4, As to the character of the man shot, (that is, Millsaps, ) 
for danger and desperation, it was properly excluded from the 
jury. ‘There may be cases where the general character would 
be proper evidence before the jury ; it would explain the situa- 
tion of the parties, and their acts and deeds at the time. But 
here is a man shot by the prisoner, as he says, at thirty yards 
distance, when the man shot exclaimed, ‘‘he was unarmed,” 
and when the prisoner says ‘‘ he would have got the damned 
old rascal had he not got behind his horse’’—a man exclaiming 
to the prisoner ‘‘ not to shoot him, he was unarmed, though 
not afraid ;”’ and yet, the prisoner, when relating the occurrence, 
stated, ‘‘ he would have got the damned old rascal had he not 
got behind his horse,”? with as much seeming indifference to 
human life, as though he were shooting at game. ‘‘ Would 
have got him, but he got behind his horse!” The bad and 
dangerous character of the person killed, will not justify his 
being shot under such circumstances—nor will it tend to miti- 
gate the crime, or lessen the guilt of the manslayer. The 
court below, therefore, committed no error in overruling this 
evidence. 

5. It seems that Jackson and his wife had separated, and 
that Millsaps had carried a pistol some months before, and 
threatened if Jackson came across his way, or laid his hands 
on him, he would shoot him. But the evidence offered had no 
tendency to bring the threats down to the immediate cause of 
shooting. If there was time for the blood to cool—for the 
passions to subside, these remarks and threats will not miti- 
gate. See the case decided at this term of Collins v. Todd, 
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and the case of Whitney v. Coxe et al. 9 Mo. Rep. 527. In 
looking over the whole record of the proceedings of the court 
below, no error appears requiring this court to reverse. This 
killing was, from the proof, felonious, and the imprisonment 
for two years is the lowest term of confinement in our peni- 
tentiary. 

Let the judgment of the court below be affirmed, the other 
judges concurring. 


END OF JANUARY TERM. 








CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


OF THE 


STATE OF MISSOURI, 


MARCH TERM, 1853, AT ST. LOUIS 





Bates, Respondent, vs. BowEr, Appellant. 


1. Under the code, where the trial is by the court without a jury, the judg- 
ment will be reversed, unless the court finds and states on the record the 
facts on which its judgment is based, and unless the facts found support the 
judgment. 

2. A deed which described the land conveyed as “ part of lot number three, 
which is more particularly known as the lot or part of lot on which the 
Hannibal hotel stood,’? was held to pass all the land on which the hotel 
stood, although it covered part of lot three, and part of an adjoining lot. 


‘Appeal from Hannibal Court of Common Pleas. 


This was a petition filed by Bates to foreclose a mortgage 
executed by Ann Lowes, November 1, 1845, on real estate 
described as follows: ‘‘ Thirty feet off of the north side of lot 
number three, in block number ten, on second street, and run- 
ning back to the alley in said block, one hundred and forty-two 
feet ; also five and a half feet off from the south side of lot 
number four, in said block ; being the same ground on which 
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is now erected the brick building known as the city hotel, in 
the city of Hannibal.” 

The defendant, Bower, claimed the premises under a title 
from Mrs. Lowes, older than the mortgage. It appeared that 
Mrs. Lowes, on the 5th of April, 1845, executed an agreement 
to sell and convey to James G. Caldwell property which was 
described in the agreement, as follows: ‘* Part of lot three, 
in block number ten, in the town of Hannibal, on which said 
Ann Lowes is now finishing a large brick house, which is more 
particularly known as the lot or part of lot on which the Han- 
nibal hotel stood.” 

On the 29th of January, 1847, Mrs. Lowes, under the agree- 
ment, executed to Caldwell a deed for the property, in which it 
was described the same as in the mortgage from Mrs. Lowes 
to Bates. Afterwards Bower and one Johnston acquired the 
title of Caldwell. It appeared in evidence that the Hannibal 
hotel covered thirty feet on the northern side of lot three, and 
five and a half feet on the south side of lot four. 

The cause was tried before the court without a jury. The 
plaintiff had judgment as to the five and a half feet, and the 
defendant as to the remaining thirty feet, but the court did not 
find the facts on which its judgment was based, as required by 
the new code of practice. The defendant appealed. 

Richmond, for appellant. 

Glover & Richardson, for respondent. 


GAMBLE, Judge, delivered the opinion of the court. 


1. There has been much embarrassment experienced by the 
court in the decision of cases which come from the circuit 
and other courts, where the trials have been by the courts with- 
out juries. In avery large number of cases, the courts have 
entirely failed to find the facts as required by the fifteenth arti- 
cle of the code, and in others the finding of the facts is very 
imperfect. In very many cases, where the court has found the 
facts and the party has sought a review of the finding, or a 
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review of the law, there has been but a very imperfect compli- 
ance with the provisions of the code relating to applications 
for review. Such has been the danger to suitors of losing 
their rights by a failure to conform to the requirements of 
this article, that this court has thought it proper to warn 
parties of the danger of submitting any really disputed case 
to the court for trial. We cannot see the sacrifice of right 
to the mere forms of practice without regret. It is proposed 
now to give a brief summary of the practice which is to be 
observed under the fifteenth article of the code. 

The second section of the article requires, that where a ques- 
tion of fact is tried by the court, its decision shall be given in 
writing, and in such decision the facts shall be first stated and 
then the conclusion of law upon them. 

In several cases which have been before this court, the cir- 
cuit courts have entirely neglected this provision of the code, 
and have found general verdicts for the plaintiff or defendant, 
and rendered judgments thereon as if the code had never been 
adopted. When such a case was presented to us, ( Gobin v. 
Hudgens, 15 Mo. Rep. 402,) we were called upon to deter- 
mine what should be the effect of this failure, on the part of 
the court, to find the facts as required by the code. The party 
against whom the general verdict had been found, had taken 
no exception, in any form, to that mode of proceeding, nor 
was there any motion to arrest the judgment, founded on the 
reason that the facts had not been found. There was a motion 
for a new trial, as under the former practice, but no motion 
for review. We had to determine, then, between reversing the 
judgment for the failure of the court to find the facts when the 
party had not, in the court below, objected to the proceeding, 
or, of affirming the judgment because the record did not show 
error in the judgment, in the mode provided for by law. The 
court, then, acting with hesitation upon a new question, under 
a statute which professes to introduce a new system of prac- 
tice, and which is so imperfect that, in the state in which it 
originated, it has been repeatedly amended in most of its parts, 
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adopted the rule that, in such cases, the judgment would be af- 
firmed. Subsequent experience has satisfied us, that the rule 
thus adopted is more likely to produce injury to the rights of 
litigants than would result from that of reversing the judg- 
ments, where the courts below fail to find the facts. A judg- 
ment to be rendered by the court, where the trial is before the 
court, is to be a ‘‘ judgment upon the decision,”’ and the deci- 
sion must, therefore, be made according to the code. The 
case, then, of Gobin v. Hudgens, will not hereafter be fol- 
lowed in like cases. 

The decision, which is to be made in writing, is to contain a 
statement of the facts and then the conclusion of law upon 
them. As the conclusion of law, which is thus to be pronounc- 
ed, is a conclusion upon all the facts material to the right of 
action and defence, such material facts should all be stated in 
the decision itself, and not by reference to depositions or other 
papers. The decision is evidently a substitute for a special 
verdict, or the statement of facts in the old form of rendering 
a decree in chancery, and is intended to show the whole case 
upon which the judgment is rendered. Facts that are alleged 
on either side, but not found affirmatively in the decision, 
would, of course, be understood to be negatived, but it would 
give facilities to the application for a review, if the decision 
should expressly negative the existence of such facts. 

When the decision is made, stating the facts and the conclu- 
sion of law thereon, the judgment which is entered according 
to such decision, will be erroneous if the facts found do not 
warrant the conclusion of law expressed in the decision. If 
either party denies the correctness of the finding of any fact, 
he applies for a review and specifies the fact which the court 
has erroneously found. A case is then made, which is a state- 
ment of the evidence applicable to the disputed fact, and this 
case is made or settled under the supervision of the judge. 
Although no mode of authenticating this statement is provided 
by the code, yet, if the judge permits it to become part of the 
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record, by being incorporated in a bill of exceptions, this will 
be a sufficient admission of its correctness. 

In the present case, we have a trial by the court, and neither 
a special finding of the facts nor a general verdict for either 
party. There is a kind of decree entered, in which ‘it is 
ordered and adjudged that the plaintiff’s mortgage is null and 
void,”’ as to a part of the property mentioned in it, and it is fur- 
ther ‘‘ adjudged” that another part is subject to the mortgage. 
The judgment will, therefore, be reversed, because there is no 
decision made in conformity to the code. 

2. When the case shall again be tried, it will be seen that 
the description of the property in the title bond or agreement 
between Ann Lowes and James G. Caldwell uses, as the con- 
trolling description of the property to be conveyed, these 
words: ‘‘ which is more particularly known as the lot or part 
of lot on which the Hannibal hotel stood.”” The words, ‘* part 
of lot”? are, evidently, not intended to convey the idea that 
part only of the lot on which the Hannibal hotel stood was 
to be conveyed, but mean, that the ground on which the hotel 
had stood may have been a whole town lot or part of a lot, 
as the lots had been originally laid out. The whole of the lot 
on which the hotel stood was to be conveyed, whether it was a 
whole lot, according to the plan of the town, or part of such 
‘lot or parts of different lots. Medion v. Hammond, anté, 
191. As the evidence preserved in the record shows that the 
Hannibal hotel occupied all the lot which Bower, the defendant, 
now claims, this construction of the original agreement be- 
tween Lowes and Caldwell will, probably, be decisive of the 
case. 

The judgment is reversed, and the cause remanded for fur- 
ther proceedings. 
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RoparpDs, Respondent, vs. SAMUEL, Appellant. 


1. A bond exacted by a sheriff, to compel the delivery of property levied upon 
which is exempt from execution, is void, unless the defendant, either by 
act or omission, waives his rights. 


Appeal from Hannibal Court of Common Pleas. 


This was a motion for judgment on a bond given by Robert 
Hance, as principal, and R. P. Samuel, as security, for the 
delivery of a horse which was levied upon under an execution 
against Hance. At the hearing, the defendant, Samuel, offer- 
ed to prove that the horse was exempt from execution, and was 
so claimed by Hance; and that, notwithstanding this claim, 
the sheriff persisted in refusing to restore the horse, unless 
Hance would execute a bond for his delivery upon the day of 
sale, and that the bond was thus illegally and oppressively 
extorted. The court refused to admit this evidence, and 
gave judgment for the plaintiff, from which the defendant 
appeals. 

Richmond, for appellant. An officer cannot require a bond 
for the forthcoming of property which is exempt from execu- 
tion, and when given it is void. 

A. H. Buckner, for respondent. It is at the option of the 
defendant in an execution to avail himself of the benefit of 
the exemption or not. By giving bond for the delivery of 
exempted property, he waives his rights. He should have re- 
fused to give the bond, and thus have made the sheriff liable 
as a trespasser; or having given it, he should have delivered 
the property according to its condition, and then asserted his 
rights. But having suffered the bond to be forfeited, it is too 
late to claim the benefit of the law. Page §& Bacon v. But- 
ler, 15 Mo. Rep. 73. The defendant is estopped by the re- 
citals in his bond, which admit in effect that the property was 
subject to the execution. The only admissible defence is, that 
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the bond is void. This cannot be claimed, because it was 
given by the obligors with a full knowledge of their rights, 
and was not obtained by any fraud, duress or misrepresentation. 


Scorr, Judge, delivered the opinion of the court. 


1. This case is not like that of Page & Bacon v. Butler, 
15 Mo. Rep. 78, where it was held, that a party to a forth- 
coming bond for the delivery of property seized under an ex- 
ecution, could not, after a forfeiture of the bond, successfully 
assert a claim to the property mentioned in it. Our courts 
have repeatedly held, that a voluntary bond, given to an offi- 
cer, if not contrary to the policy of the law or in violation of 
some statutory enactment, is valid and will support an action. 
But bonds extorted involuntarily, by virtue of any authority, 
or to compel a man to do an act which he is not bound to do, 
are void. The objection to the bond in controversy is, that it 
was taken to compel the delivery of property which was not 
subject to execution. If such was the case, the officer had no 
warrant in law for his proceedings. If the defendant in the 
execution pursued the proper course to relieve his property 
from the execution, it should have been restored to him without 
exacting any bond for its delivery at a subsequent day. If he 
failed to do this, or if he waived an appraisement of the prop- 
erty when an opportunity was offered to do this, he should be 
bound. The facts not appearing in the case, the judgment 
will be reversed and the cause remanded, with the concurrence 
of the other judges. 





Bryan, Respondent, vs. Munpy’s ADMINISTRATOR, Appellant. 


1. An administrator cannot avail himself of the lapse of three years as a bar 
to a demand against the estate of his intestate, unless he has given notice 
of his letters, in the manner, and within the time prescribed by law. 




















MARCH TERM, 1853. 





Bryan v. Mundy’s Administrator. 





Appeal from Washington Circuit Court. 


This was a demand founded upon a judgment, exhibited in the 
county court for allowance against the estate of Felix Mundy, 
at the December term, 1851. Letters of administration on 
said estate were granted to Patrick Mundy, on the 28th of 
October, 1844, more than seven years before the exhibition of 
this demand. The administrator did not publish notice of his 
letters until December 6, 1844, more than thirty days after 
they were granted. His only defence to this action was the 
bar of three years. The county court allowed the demand, 
and the administrator appealed to the Circuit Court, where the 
judgment was affirmed, and an appeal taken to this court. 

M. Frissell, for appellant, urged the court to review the 
decision in the case of Wiggins v. Lovering’s Adminisira- 
tor, 9 Mo. Rep. 262, and subsequent decisions to the same 
effect. 

T. C. Johnson, for respondent. This court has repeatedly 
decided that an administrator cannot plead the special limita- 
tion of three years ayainst a demand, without showing that 
he has given notice within thirty days, as required by law. 11 
Mo. Rep. 287. 18 ib. 125. 


GAMBLE, Judge, delivered the opinion of the court. 


The question presented for consideration in this case is, 
whether an administrator can rely on the bar of three years 
provided in our administration law, against a demand which 
has not been presented for allowance for more than three years 
after the grant of letters of administration, when the adminis- 
trator has failed to commence the publication of notice that 
administration has been granted on the estate, within thirty 
days after the letters are issued. 

It has been repeatedly held by this court, that this bar of 
three years, which is independent of the general statute of 
36—VvOL. XVII. 
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limitations, can only avail the administrator when he has given 
the notice in the manner and within the time prescribed by 
law. Wiggins v. Lovering’s Administrator, 9 Mo. Rep. 
262. Montelius & Fuller y. Sarpy, administrator of 
Chouteau, 11 Mo. Rep. 287. Blackwell’s Administrator v. 
Ridenhour, 13 Mo. Rep. 125. It is not proper to consider 
this question longer open. 
The judgment of the Circuit Court is affirmed. 





Ingram’s ADMINISTRATORS, Respondents, vs. McComps & 
Farrar, Appellants. 


1. The securities in a sheriff’s bond are liable for his failure to pay over 
money reeeived in his official capacity during the term of office covered by 
their bond, although the money arose from a partition sale made by him 
during a previous term of office covered by a bond with different securities. 


Appeal from Perry Circuit Court. 


M. Frissell, for appellants. 
J. W. Noell, for respondents. 


Rytanp, Judge, delivered the opinion of the court. 


This was a civil action, brought by the administrators of the 
estate of George W. Ingram against Benjamih R. Albright, 
late sheriff of Perry county, and William McCombs and Moses 
Farrar, securities upon Albright’s official bond, executed in 
August, 1848, to recover a sum of money, ordered by the Cir- 
cuit court of the county of Perry to be paid over to George 
W. Ingram, in his life time. The money arose from a sale 
of lands for the purpose of partition, in which Ingram had an 
interest. 

The petition alleges, that the lands, from the sales of which, 
the money in controversy arose, were sold at the May term of 
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the Circuit Court of Perry county, in the year 1848, and also 
at the November term of said court, in 1848 ; that, at the No- 
vember term of the said court, in 1849, Albright reported the 
money collected and on hand, and that he was ordered, at that 
term, to pay over to George W. Ingram, $181 374, as his 
share. The petition charges, as a breach of the bond executed 
by the sheriff, Albright, and his securities, in August, 1848, 
the failure of said Albright, as sheriff, to pay over to Ingram 
this sum of money. The answer of McCombs and Farrar, 
who alone defend, (Albright being insolvent, ) admits all the 
allegations in the petition, except the one charging that a por- 
tion of the lands were sold at the November term, 1848. They 
insist, that the sales of the lands were made at the May term, 
1848, and before they became securities upon Albright’s bond, 
as sheriff, and not afterwards. 

It appears from the record, that some land was sold under 
proceedings in partition, at the May term, 1848, of the Perry 
Circuit Court, by Albright, as sheriff; that, at the August 
election, in 1848, said Albright was reelected sheriff, and was 
duly qualified; and that afterwards, at the May term of the 
Circuit Court for said county, in the year 1849, he received 
money which he failed to pay over. 

The court rendered judgment for the petitioners ; defend- 
ants filed their motion for a review, and for a new trial, which 
being overruled, they bring the case here by appeal. 

1. The only question for the consideration of this court is, 
as to the liability of the securities on the sheriff’s bond, executed 
in August, 1848, after the sale of the lands in May preceding. 

The defendants contend, that the statute regulating partition 
of real estate fixes the liability on the sheriff in office, when the 
sale was made, and on his securities. In this case, the same 
person was sheriff at the sale in May, 1848, and in May, 
1849, when the money was reported as having been collected 
and then on hand. But the securities, McCombs and Farrar, 
who signed the sheriff’s bond in August, 1848, after the sale of 
the land, contend, that they are not liable for their principal, 
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in failing to pay over money which came to his hands after 
they had become his sureties, by reason of a sale under pro- 
ceedings for partition made before they had so become his 
securities. 

The plaintiffs contend that the securities are liable, and they 
rely upon the thirty-sixth section of the act concerning ‘‘ Par- 
tition,” R. C. 1845, p. 771, which is as follows : 

Sec. 36. ‘‘ The sheriff and his securities shall be responsi- 
ble, on his official bond, for his acts in cases of partition, and 
for the notes, bond or money collected or received by him, and 
he may be compelled to account for and pay over the same 
in the same manner as in cases of money collected on execu- 
tion.”’ 

The defendants rely upon the following section of the same 
act, to place the liability on the securities of the sheriff in the 
bond given for his first term of office : 

Sec. 37. ‘‘If any sale be made by any sheriff before he 
goes out of office, and the business be not completed when he 
ceases to be sheriff, he may do all subsequent acts, collect and 
pay over the money and make the deed, in the same manner 
as if he continued to be sheriff, unless the Circuit Court shall, 
by order, direct the business to be transferred to the next sher- 
iff, in which case, all acts remaining to be done by the sheriff, 
at the date of such order, shall be done by the sheriff then in 
office.” 

This court cannot tell from the record, whether all the land 
was sold at the May term, 1848, or not; nor can we see how 
much money was collected from the sale made before August, 
1848. None of the evidence is preserved. The motion for 
review embodies some facts, but from these facts nothing ap- 
pears by which this court can ascertain how much money was 
collected from the sale in May, 1848, before the execution of 
the sheriffs bond, or how much from the sale in November, 
1848. There is nothing to inform us about the sale in Novem- 
ber; the petition charges, that a sale did take place in No- 
vember ; the answer denies it. There is no evidence upon this 
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point, nor is there any finding of facts by the court preserved 
on the record. 

The difficulty arises in this case by the same man being 
elected sheriff in August, 1848. There is no doubt, under the 
statute, that Albright might have continued to carry out and 
complete the sale which he made in May, 1848, had he not have 
been reelected in August, 1848, and the securities, under his 
bond, would have been liable. But his election, in August, 1848, 
and his giving bond after the sale in May, does not exonerate 
him for failing to pay over and account for moneys which came 
to his hands, as sheriff, after the election in August, 1848. 
The money was reported as collected and on hand in May, 
1849. It was ordered to be paid over to the distributees at 
that time. 

This court must construe the two sections of the act of par- 
tition, above recited, together, and in doing so, although it ‘is 
plain, that a sheriff, going out of office, may still be held re- 
sponsible, he and his securities, yet this is no reason why the 
same man, reélected to office, as sheriff, and giving bond, as 
required by law, should not be held responsible, he and his 
securities, for all moneys coming to his hands as such officer, 
during his second term of service. The money, in this case, 
was received by him co/ore offici?, and for his neglect or failure 
to account for it and pay it over, as directed by the court, his 
bond became forfeited and his securities, as well as himself, 
became liable to the persons aggrieved. 

The judgment of the court below is, by the concurrence of 
the other judges, affirmed. 





CALDWELL, Respondent, vs. Heap e¢ al., Appellants. 


1. A deed is valid, as against the grantor and his heirs, although not acknow- 
ledged or proved and recorded. After the death of the grantor in an unac- 
knowledged deed, without a subscribing witness, the grantee cannot main- 

tain a bill against his heirs for a title. 
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2. Acourt cannot, by its decree, compel the registry of a deed which the 
statute does not authorize to be registered. 

3. If the grantee apprehends future difficulty in proving the execution, he 
may perpetuate the testimony. 


Appeal from Perry Circuit Court. 


M. Frissell, for appellant. The court erroneously took 
jurisdiction of the cause. The only relief the plaintiff could 
obtain was under the act concerning the perpetuation of testi- 
mony. Admitting that the decree was for the right party, the 
costs should have been adjudged against the plaintiff, for the 
reason that the proceedings were not instituted on account of 
any default of the defendant. 1 Madd. Ch. Pr. 185, 6, T, 8, 
9. The finding of the court that the deed had been delivered, 
is not warranted by the testimony. | 

John W. Noell, for respondent. 1. There was ample proof 
of the execution and delivery of the deed. 2. There being no 
subscribing witnesses to the deed, it must be established by the 
decree of a court of equity, before it is competent to pass the 
legal title and be admitted to record. R. C. 1845, p. 222-3, 
secs. 22, 24; p. 798, sec. 1. A deed without any subscrib- 
ing witness has been decided in Michigan to be good-in equity 
as a contract for the sale of lands under a statute similar to 
ourown. Godfrey v. Disbrow, Walker’s Ch. Rep. 260. 


Scort, Judge, delivered the opinion of the court. 


This was a proceeding by the respondent, Caldwell, against 
the heirs and widow of John Logan, in order to divest the title - 
of certain real estate and pass it to the respondent; or, that a 
deed already made for the said estate be established, and that 
proof of the execution thereof be received for record, and that 
the same be recorded. 

It appears that Logan signed and sealed a deed conveying 
the estate, but failed to acknowledge it, so that it could not be 
recorded. The deed was dated in January, 1849, and was 
without a subscribing witness. 
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1. This proceeding seems to be founded on a misconception 
of the law as to the requisites essential to the validity of a 
conveyance of lands. It has never been deemed requisite, in 
this state, that a deed, in order to be effectual between the par- 
ties thereto, should be acknowledged or proved and recorded. 
The fifteenth section of the act concerning conveyances pre- 
‘scribes, that every conveyance in fee or of a freehold estate, 
shall be subséribed and sealed by the person from whom the 
estate or interest conveyed is intended to pass, or his lawful 
agent. This is all that is necessary to make the deed binding 
between the parties thereto. The section immediately follow- 
ing, which requires conveyances to be acknowledged or proved 
and recorded, is to be taken in connection with the forty- second 
section of the same act, which declares, that no such instru- 
ment in writing shall be valid, except between the parties thereto 
and such as have actual notice thereof, until the same shall be 
deposited with the recorder for record. So, the question of 
the registry of a deed can only arise between the grantee and 
purchasers, creditors or incumbrancers. As between Caldwell 
and Logan, the deed was valid. Logan then dying, nothing 
descended to his heirs. All his estate had previously passed 
by his deed, and it was a useless act to bring a bill against 
them for a title. When Caldwell wishes to use his deed in - 
evidence, if its execution is denied, it will be sufficient to prove 
the hand writing of Logan, and then it will be as effectual 
against his heirs, as if it had been acknowledged in the most 
formal manner and duly recorded. No registry is now neces- 
sary nor could it effect any thing, as Logan, the grantor, is 
dead. In some of the states, acknowledgment and registry are 
essential requisites to the validity of a conveyance of lands. 
This principle has its foundation in statutory enactments and 
was unknown to the common law. 

2. The statute has prescribed how the acknowledgment shall 
be taken and the proof made, in order to admit a deed to re- 
eord. It is obvious, that a court cannot make a valid registry 
in any other manner than that prescribed by statute. Its de- 
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crees, which pass titles, may be recorded, and that ceremony is 
equivalent to the registry of a deed. Here the parties had no 
title. No title passed by the decree, as their ancestor had pre- 
viously conveyed it. So, in reality, the parties, when they 
came out of court, were just where they were when they went 
in. 

8. If there should be any difficulty apprehended in proving 
hereafter the hand writing of John Logan, the party may have 
assistance under the provisions of the act concerning the per- 
petuating of testimony. 

The other judges concurring, the decree will be reversed and 
the petition dismissed. 





CaLDWELL, Respondent, vs. BowEr & Jounston, Appellants. 


1. The relinquishment by a married woman of her dower in real estate sold 
by her husband, is a good consideration for the notes given for the purchase 
money and made payable to her, as against her husband’s administrator. 
In a suit by her upon the notes, the administrator cannot interplead to 
claim them as belonging to her husband’s estate. 

2. A grantee has no recourse against his grantor upon his covenant of war- 
ranty, for money paid to purchase in an adverse title without contestation. 


Appeal from Hannibal Court of Common Pleas. 


Richmond and Lakenan for appellants. 

4. H. Buckner, for respondent. 1. The interplea of 
Kunkle was properly stricken out. He had no right to intrude 
himself into this litigation. If he claimed the debt sued for, 
his remedy was to have instituted his suit with proper parties, 
in the nature of an injunction, and thus made a direct issue 
with the plaintiff. Third parties are allowed to interplead only 
in attachment suits. 2. The answer was properly stricken out. 
There is no allegation that the notes were executed in favor of 
the plaintiff with any fraudulent design towards her husband’s 
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creditors. The presumption is, that they were so made in good 
faith, and in consideration of her relinquishment of dower. 
She, therefore, was a stranger to any claim the defendants 
might have against her husband, arising out of the covenant of 
warranty. 38. But even if she was not a stranger to the cove- 
nant of warranty, the averments of the answer are insufficient 
to make out a legal defence. 4. The question as to the power 
of the administrator to avoid the acts of his intestate on the 
ground of fraud, does not arise in this cause. If it did, the 
law is against the administrator. Henderson v. Henderson, 
18 Mo. Rep. 151. McLaughlin v. McLaughlin, 16 Mo. 


RYLAND, Judge, delivered the opinion of the court. 


The action of the court below, in striking out the interplea 
of Kunkle, and striking out the greater part of the defend- 
ant’s answer, leaving nothing in said answer constituting a de- 
fence to the action of the plaintiff, are the main grounds re- 
lied on for the reversal of the judgment. 

The action was brought on three several promissory notes, 
for five hundred dollars each. These notes were given to the 
plaintiff by the defendants, and were made payable to her. 
The defendants admit the execution of these notes, but they 
endeavor to avoid the payment by alleging, that they purchased 
a house and lot of James G. Caldwell, the husband of the 
plaintiff, for four thousand dollars ; took a deed with covenants 
of warranty of title ; that the plaintiff relinquished her dower 
to the premises sold ; that James G. Caldwell is now dead ; that 
the house and lot sold were situated in the town of Hannibal ; 
that the inhabitants of Hannibal, ascertaining that a Mrs. 
Vail had some interest in the tract of land on which Hanni- 
bal was laid off and situated, agreed to raise, by a tax au- 
thorized by legislative enactment, money to buy out the claim 
of Mrs. Vail, and thereby quiet their titles; that they (de- 
fendants) paid sixty-one dollars for their share of this sum, 
and they ask a credit for that amount. They also set up, 
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that one Bates has a claim on the lot and house thereon, by 
way of mortgage, to secure the payment of a sum of money. 
The mortgage was made by the grantor of James G. Caldwell, 
before the sale to Caldwell of the house and lot; that Bates is 
now prosecuting a suit for the purpose of making the debt and 
subjecting the property to sale, and that he has obtained judg- 
ment of foreclosure and decree of sale for about five and a half 
feet front of said lot, taking part of the house; upon which 
judgment an appeal has been taken to the Supreme Court. The 
defendants allege, that if this judgment of Bates be not re- 
versed, these defendants will be injured to a very large amount, 
some thousands of dollars. They also allege, that Nathaniel 
P. Kunkle, the administrator of the estate of said James G. 
Caldwell, claims the money due by the defendants on these 
notes ; that the county court of said Marion county, by its 
order, has directed these defendants not to pay the money due 
on these notes, to the plaintiff, or any one else for her; that 
the estate of said Caldwell is wholly insolvent; that they are 
ready and willing to pay the debt due on these notes, after 
having ascertained to whom they should pay it, and having the 
credits for the Vail claim allowed, and a proper deduction for 
the amount of loss or damage, occasioned by Bates’ claim, 
taking some five and a half feet off of the lot sold, including 
a part of the house. 

Kunkle, the administrator of James G. Caldwell, filed his 
interplea, praying to be allowed to have and demand the debt 
due by these defendants, as assets belonging to the estate 
of said Caldwell. He alleges, that the house and lot, known 
as the city hotel property in Hannibal, was the property of 
James G. Caldwell ; that it was sold by the sheriff of Marion 
county, under executions against said Caldwell, and that one 
Collins purchased it at sheriffs sale. He states, that Collins 
purchased it for the benefit of said Caldwell, and with the un- 
derstanding that said Caldwell should have it back, upon pay- 
ing to him what he gave for it; that the defendants, Bower & 
Johnston, afterwards bought the property of said Caldwell for. 
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four thousand dollars, half of which was paid down in cash, 
and the other half was secured to be paid by four promissory 
notes of five hundred dollars each, one of which has been paid, 
and this suit is now brought for the purpose of enforcing the 
payment of the other three. These four notes were made pay- 
able to Mrs. Mary Ann Caldwell, the wife of said James G. 
Caldwell. Caldwell and wife made their deed to said Bower & 
Johnston for said property ; so, also, did Collins. He alleges 
that Caldwell was largely indebted and wholly insolvent at his 
death ; that this sale was made and these notes were given to 
Mary Ann Caldwell, to hinder, delay and defraud the creditors 
of said Caldwell ; that he is a creditor, himself, of said estate. 

Upon motion, this interplea of Kunkle was stricken out. 
Also, upon motion, that part of the answer in relation to the 
Vail claim, and the Bates’ suit and claim, and the interplea 
of the administrator of the estate of James G. Caldwelll, was 
stricken out. Upon the trial, the parties waived a jury and 
submitted the facts to the court, who found the issue for the 
plaintiff and rendered judgment for the debt on the notes 
mentioned, together with interest and costs. 

A motion for review was overruled and exceptions taken to 
the judgment of the court, in striking out the interplea of ‘ 
Kunkle, in striking out the defendants’ answer, and in over- 
ruling the motion for a review, and the case is brought here by 
' by appeal. 

1. The court very properly struck out the interplea of 
Kunkle, the administrator. He showed no right to interfere 
in this proceeding. For aught this court can see, Mary Ann 
Caldwell might have been justly and meritoriously entitled to 
these notes. The contract between these defendants, Bower & 
Johnston, and Caldwell and wife, was consummated by Cald- 
well and wife conveying the house and lot in fee simple, with 
covenants to them, (Bower & Johnston, ) the wife relinquish- 
ing her dower therein. ‘This act of the wife isa good con- 
sideration, as against the administrator of her husband’s estate. 
He cannot be permitted to say that relinquishing her dower 
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affords no consideration for these notes; it is good against 
him as administrator. This court cannot see how the adminis- 
trator of the husband can come in to claim, as assets, 4 debt 
due to the wife, evidenced by a note or bond, payable to her, 
and for which she sues after the death of her husband. What 
right has he, as administrator, to interpose between these debt- 
ors and their creditor on these bonds? Can he be allowed to 
do so simply by saying that the plaintiff is the widow of a dece- 
dent, upon whose estate he has administered ; that the decedent 
was insolvent, and, therefore, a debt due to the wife, which 
was evidenced by a note or bond, payable to her, bearing date 
in her husband’s life time, cannot belong to the wife, but must 
be assets of the estate of the husband? In the opinion of this 
court, Kunkle was properly not permitted to interpose between 
this plaintiff and her debtors in this action. There is no ne- 
cessity to notice the point as to the authority or power of the 
administrator to allege the fraud of his intestate, in order to 
benefit his estate. 

2. The court below, also, properly struck out the answer of 
the defendants in regard to the compromise of the Vail claim. 
Mrs. Caldwell is not to be affected by that act of the corporate 
authorities of Hannibal. If these defendants thought it most 
prudent to buy the adverse claim, by paying for it a small tax, 
agreed upon a compromise with the claimant and the corporation 
of Hannibal, by which the title of the adverse claimant became 
extinct, rather than contest the claim and rely upon the cove- 
nants in their deed, be it so; it is for their own consideration 
what course is best, under such circumstances ; but they can- 
not claim to be reimbursed this amount so paid, from their 
grantors. 

From the exhibits produced with the answer, as a part of it, 
in relation to the claim of Bates to a portion of the lot and 
house mentioned in the deed, it was also properly stricken out. 
This was set up by the defendants as amounting to a partial 
failure of the consideration on which the notes were executed 
to the plaintiff. From what appears, the matter is the same 
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as the matter in dispute in the case of Bates v. Bower et al., 
now before this court, and in which this court has reversed the 
judgment of the court below. This point, then, depending 
upon the claim of Bates, which has passed under the considera- 
tion of this court, in the case mentioned above, must likewise 
be determined against the defendants. 

Upon the whole, then, as the-case appears upon the record 
below, there is no error. The judgment is affirmed, the other 
judges concurring. 





Morsz, Respondent, vs. Mappox, Appellant. 


1. A. leased to B. a farm, with “water privileges from the mill-pond for 
turning a wheel to drive a saddle-tree manufactory.” Held, A. was not 
bound to keep ‘the mill-dam in repair, nor to keep sufficient water in it to 
drive the saddle-tree factory. He was only liable for some misfeasance in 
respect to the matter, and not for any nonfeasance. 


Appeal from Jefferson Circuit Court. 


This was an action brought by John H. Morse against 
Thomas H. Maddox, for an alleged violation of the following 
agreement : 

‘¢ Article of agreement made and entered into between 
Thomas H. Maddox and John H. Morse, both of the county 
of Jefferson and state of Missouri, as follows: said Maddox 
grants, leases, and rents to said Morse, for and during the 
full term of five years from the tenth day of March, 1849, to 
the tenth day of March, 1854, the following described premi- 
ses and privileges: First, said Morse is to have the use and 
occupation of the farm now under fence, and mansion house, 
including all the tenements and buildings, except such as here- 
inafter reserved ; all the buildings east of the branch, below 
the mansion house, are excluded ; also, water privilege by and 
through the saw-mill flume or fore-bay or out of the mill-pond 
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in some way, for driving or turning a wheel to drive a saddle- 
tree manufactory; also, all the buildings and improvements 
that said Morse may erect, or cause to be erected, to be the 
property of said Maddox at the end of the time specified above. 
Said Morse is to pay the said Maddox annually, the sum of 
eighty dollars, payable every six months from this date. Said 
Morse to keep the farm in good order and not to use any tim- 
ber except for fire wood and said timber to keep up the fences. 
Said Morse, with his wheel or water privilege, not to interfere 
with or impede the grist-mill in any way. Signed the within 
agreement the tenth day of March, 1849. 

’ ‘*THOMAS H. MADDOX, 

‘¢ JOHN H. MORSE.” 

On the trial, the plaintiff offered evidence to prove that the 
dam did not furnish the same head of water subsequent to the 
date of the contract that it did at the time the contract was 
made ; that it got out of repair from the high water in the 
spring of 1850; that, at the date of the contract, there was a 
head of water of four feet eight inches, and that the river was 
flush at the time ; that, subsequently, the high water washed 
off some of the top of the dam; that in the summer of 1850, 
the height of the water was measured and it was no more 
than two feet four inches, but that it was generally from three 
to four feet ; that, after the contract, the plaintiff proceeded 
to erect suitable buildings and machinery for his factory, at a 
cost of five or six hundred dollars. 

The following instructions were given at the instance of the — 
plaintiff : 

‘¢The jury are instructed that by the terms of the contract, 
Maddox was bound to furnish to Morse sufficient water power 
to drive a wheel to operate his saddle-tree factory, and the only 
condition was, that Morse was not tg use that power so as to 
interfere with Maddox’s grist-mill. If, then, Morse, upon the 
faith of this obligation of Maddox, proceeded to, and did put 
up buildings and machinery to carry on the saddle-tree busi- 
ness, and if Maddox did suffer his dam to get so low or leaky 
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that it furnished insufficient power, so that Morse could not 
operate his wheel profitably, and in consequence had to abandon 
his business, then Maddox is liable in damages for the value of 
the buildings erected by Morse, and for losses sustained in sell- 
ing out his machinery ; that Maddox was bound to keep his dam 
in the condition it was at the time of the contract, and if he 
failed to do so, he is liable to Morse for whatever damages he 
may have sustained.” 

The defendant asked the following instructions, the first of 
which was refused, and the others granted by the court. 

1. That by the terms of the contract between Maddox and 
Morse, Maddox was under no obligation to keep his dam at 
any particular height, or to keep any particular head of water, 
and, unless the jury shall find that Maddox, by his own act, 
lowered his dam so as to prevent Morse from carrying on his 
business, they must find for the defendant. 

2. Unless the jury shall find from the evidence, that inne 
was insufficient water furnished from Maddox’s dam to do the 
business required by Morse in his saddle-tree factory, they 
will not assess any damages against him on account of his 
dam being out of repair. 

3. That Maddox cannot be held responsible for his dam be- 
ing injured by high water, if he repaired it in a reasonable 
time after the injury. 

4. If the jury should find that the dam was kept by Maddox, 
or his agent, in the same state of repair in which it was at the 
time of the contract, they will assess no damages against 
him for want of sufficient water to carry on the saddle-tree 
factory. 

5. If the jury shall find from the evidence, that Morse 
abandoned his business of making saddle-trees for any other 
cause than the want of water, they will find for the defendant. 

6. That if the jury should find from the evidence, that the 
head gate was shut down after Morse had abandoned his busi- 
-dess, they will assess no damages against Maddox on that, nor 
-will they assess any damages unless they also find that it was 
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shut by Maddox or his order, and so as to obstruct the busi- 
ness of Morse and for the purpose of obstructing his business. 

There was a verdict and judgment for the plaintiff, from 
which the defendant appealed. 

M. Frissell, for appellant. The court below put an erro- 
neous construction upon the contract, in reference to the water 
privilege. There is no stipulation on the part of Maddox that 
there should be any particular head of water. It was a sim- 
ple permission to use the water from the dam, so as not to in- 
jure the grist-mill of Maddox. 

Johnson and Jones, for respondent. The true construction 
of the contract is, that Maddox was bound to furnish sufficient 
water to operate Morse’s saddle-tree factory. Maddox was 
bound to keep the dam in such repair that it would furnish the 
requisite supply of water. 


‘ 


Rytanp, Judge, delivered the opinion of the court. 


This case depends upon the construction of the article of 
agreement between the parties. The court below construed this 
agreement as one binding on Maddox to furnish sufficient water 
power for the driving of the plaintiff’s wheel, in order to operate 
his machinery in making saddle-trees. The instructions given 
to the jury tell them that ‘* Maddox was bound to furnish to 
Morse sufficient water power to drive a wheel to operate his 
saddle-tree factory ; and the only condition was, that Morse 
was not to use that power so as to interfere with Maddox’s 
grist-mill. If, then, Morse, upon the faith of this obligation 
of Maddox, proceeded to and did erect buildings and machine- 
ry to carry on the saddle-tree business, and if Maddox did 
suffer his dam to get so low and leaky that it furnished in- 
sufficient power, so that Morse could not operate his wheel 
profitably, and, in consequence, had to abandon his business, 
then Maddox is liable in damages for the value of the buildings 
erected by Morse, and for losses sustained in selling his ma- 
chinery ; that Maddox was bound to keep his dam in the con- 











MARCH TERM, 1853. 578 





Morse v. Maddox. 





dition it was at the time of the contract, and if he failed to do 
so, he is liable to Morse for whatever damages he may have 
sustained. The defendant asked the court to instruct the jury 
that, by the terms of the contract, Maddox was under no obli- 
gation to keep his dam at any particular height or to keep any 
particular head of water; and, unless the jury shall find that 
Maddox, by his own act, lowered the dam so as to prevent 
Morse from carrying on his business, they must find for the 
defendant. This the court refused to give. 

1. In the opinion of this court, the court below erred in its 
construction of the agreement between these parties. Mad- 
dox grants, leases and rents his farm for five years to Morse ; 
also, ‘‘ water privilege by and through the saw-mill flume or 
forebay, out of the mill-pond in some way, for driving or turn- 
ing a wheel to drive a saddle-tree manufactory.” ‘‘ Said 
Morse, with his wheel or water privilege, not to interfere with 
or injure the grist-mill in any way.”’ There can be no doubt 
as to this agreement. It was a lease of the farm with the pri- 
vilege of using the water from the pond. There is no undertaking 
what the supply of water shall be; no undertaking to keep the 
mill-dam in repair ; no undertaking to furnish a sufficiency of 
water. The privilege barely of using the water from the mill- 
pond through the flume, or in some other way, was granted. 
There was no undertaking on the part of Maddox to keep the 
water at a certain height in the dam. 

In Pomfret v. Ricroft, 1 Saund. 321, it was held, that << if 
lease be made of a house and piece of land, except the land on 
which a pump stands, with the use of the pump, the lessee may 
repair the pump, but no action of covenant lies against the les- 
sor for not repairing it.”? In this case, Twysden, justice, differ- 
ed from the other judges, Kelynge, Rainsford and Morton, and 
the plaintiff had judgment ; but this was afterwards reversed 
in the exchequer chamber, by the whole court, and reversed for 
the reasons given by T'wysden, who said that, where a man 
grants a water course and afterwards stops it, or demises a house 
and estovers and afterwards destroys the wood, in such cases 
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the party grieved shall have his remedy by action of covenant ; 
for these are wilful acts of the lessor or grantor, and it is a 
misfeasance in him to annul or avoid his own grant. But in 
this case there is no misfeasance, but only a nonfeasance, for 
which no action lies. As, in the case where I grant a way over 
my land, I shall not be bound to repair it ; but if I voluntarily 
stop it, an action lies against me for the misfeasance ; but, for 
the bare nonfeasance, viz., not repairing it when it was out of 
repair, no action at alllies. In this case, Twysden further 
held, that the plaintiff, being the lessee, might, himself, have 
repaired the pump, for, although neither the soil itself, nor 
the pump be granted to him, yet, by the grant of the use of the 
pump, the law has given to him this liberty ; for, when the 
use of a thing is granted, every thing is granted by which 
the grantee may have and enjoy such use. See, also, the 
case of Rhodes v. Bullard, T East. 116. 

‘¢ In the absence of agreement, the landlord, for his own sake, 
will generally prevent the premises from running to decay ; but 
he cannot be compelled to repair, even though the premises be 
destroyed by fire. So, where a house was demised, with use 
of pump, it was held, that an action of covenant could not be 
supported against the lessor for not repairing the pump, though 
the lessee, himself, might do what was necessary to secure his 
enjoyment of it.”” 2 Platte on Leases, 183. 

‘¢ The landlord sometimes covenants that he will repair the 
premises, but, unless he bind himself by such express cove- 
nant, the tenant cannot compel him to repair. Therefore, if 
a lease be made of a house with the use of a pump standing 
on the lessor’s premises, the lessee has no remedy against the 
lessor for suffering the pump to be out of repair.” Coote on 
Landlord and Tenant, 227. 

Thus we find the general doctrine on this subject. Now, 
under this lease, the landlord was not bound to repair the 
mill-dam—not bound to keep a certain height of water in the 
dam. He grants the use of the water, or, rather, grants the 
privilege of using the water in the pond, through the flume or 
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forebay, to the plaintiff, together with his farm; but the plain- 
tiff, in using this privilege, is not to interfere with the de- 
fendant’s grist-mill. Applying the principles, long settled 
in similar cases, to this, and it is plain that the court below 
erred. : 

Before the defendant can be made liable to the plaintiff on 
this agreement, he must do some act by which the use of the 
water from the mill-pond is destroyed. It will not be enough 
that he fails barely to repair the dam ; his nonfeasance will not 
render him liable; he must, by his actions, destroy or injure 
the plaintiff’s privilege to the use of the water. 

The court below committed error in giving the instructions 
for plaintiff as above quoted ; also, in refusing to give the in- 
struction prayed for by the defendant. 

The other judges concurring, tho judgment below is reversed 
and the cause remanded. 


' CALDWELL, Defendant in Error, vs. Dickson, Plaintiff in 
Error. 


1. In an action on a note given in advance for the hire of a slave for a fixed 
period, tt was held, that the master could not recover any thing, where he 
had taken the slave away from the defendant without legal cause, before 
the expiration of the contract term of service. 


Error to Marion Circuit Court. 


ZT. Van Swearingen, for plaintiff in error. The contract 
of hiring being entire and indivisible, the performance of the 
entire term of service is a condition precedent to the recovery 
of the consideration or any part of it. 7 Mo. Rep. 96. 2 
Mass. Rep. 147. 13 J. R. 390. 19 ib. 887. 3 J. J. Marsh. 
689. Cutter vy. Powell, 6 T. R. 
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Scort, Judge, delivered the opinion of the court. 


This was an action on a note for the hire of a female slave 
for a stated period, payable at the end of the service. Before 
the expiration of the time for which the slave was hired, the 
owner unlawfully took her from the possession of the person 
to whom she was hired. The court below gave judgment 
against the defendant for a part of the hire, proportioned to the 
time the slave remained with him. 

1. We do not see on what principle in law the action of the 
plaintiff can be sustained. The law does not permit a man, 
by his own wrongful act, to apportion his contract. As be- 
tween lessor and lessee, if the lessee is deprived of any por- 
tion of the leasehold, by the act of the lessor, the law dis- 
charges him from the payment of the entire rent. The law is 
equally well settled that, with regard to part performance of 
an entire contract for labor or service, a refusal or omission to 
perform the entire labor or service, without any act or consent 
of the other party, will not entitle the party who has perform- 
ed, in part, to recover any compensation for the service which 
has been performed. The entire performance is a condition 
precedent to the payment of the price, and the courts cannot 
absolve men from their legal engagements or make contracts 
for them. 2 Kent, 509. 

Caldwell, after insulting the family of Dickson, in the ab- 
sence of the head of jt, by ordering away a servant in their 
employ, to whose services they were justly entitled, should not 
be permitted to come into a court of justice, apportion his con- 
tract, made necessary by his own wrong, and award to himself 
the compensation he deems just. Many persons hire slaves in 
preference to other laborers, because they believe the contract 
confers an absolute right to their services during its continu- 
ation, and that if the owner takes away his slave, without just 
cause, he will forfeit the hire for the whole period of the con- 
tract. The fear of this forfeiture will restrain the master from 
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improperly interfering with a slave whose services, for the time, 
he has sold to another. If this restraint is removed, masters 
will, at any time, violate their contracts when they find it 
their interest to do so. They may have their slaves fed, cloth- 
ed and protected during the inclement season of the year, and 
80 soon as their services become valuable, when other laborers 
cannot be employed, they will take them away from those to 
whom they were hired. It is no answer to this to say that an 
action will lie against the master for a violation of his con- 
tract. A remote and uncertain liability will rarely restrain 
men from grasping a present advantage at the sacrifice of 
right. An ounce of prevention is worth a pound of cure. 
Justice and policy require, that masters should, only at the 
risk of forfeiting the entire hire, improperly interfere with 
slaves whose services they have temporarily parted with. Of 
course the master should protect his slave against the inhuman - 
ity of those to whom he may be hired. For ill-treatment a 
master ought to interfere, and take his slave from the employ- 
ment of those who are guilty of such conduct. 
The judgment is reversed, Judge Gamble concurring. 


Jones, Defendant in Error, vs. Jerrries, Plaintiff in Error. 


1. Parol evidence is not admissible to show that the maker of a note, which 
purports to be payable absolutely, only promised to pay on a condition. 


Error to Franklin Circuit Court. 


This was an action commenced before a justice of the peace 
by Charles Jones against R. R. Jones and C. 8S. Jeffries, as 
joint makers with one Kanada, of a negotiable promissory note. 
The note was dated December 29, 1842, and was, by its terms, 
payable absolutely to the order of Charles Jones. At the trial 
in the Circuit Court, the defendant, Jeffries, offered to prove 
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by Elisha B. Jeffress, that he did not sign the note until 1847, 
when, for a consideration, he undertook to guaranty its pay- 
ment, and promised to pay it, if it could not be made out of 
the original makers, and not otherwise. The court excluded 
this evidence and gave judgment for the plaintiff. 

W. V. NM. Bay, for plaintiff in error. 

Jones, pro se. . 


GAMBLE, Judge, delivered the opinion of the court. 


The only question saved upon the record in this case is, 
whether the Circuit Court erred in excluding the testimony of 
Elisha B. Jeffress, offered for the purpose of proving that the 
note signed by the defendant, which, upon its own face, import- 
ed an absolute promise to pay the plaintiff a sum of money, 
was signed by the defendant for the purpose of binding himself 
to pay the money only upon the event of the plaintiff being 
unable to make the money out of the other maker. 

It has been repeatedly held, that a maker of a note may show 
that he executed it as security for another maker, and having 
established the character in which he became a party to the in- 
strument, he may then show that the payee, knowing the rela- 
tions subsisting between the different makers, has so dealt 
with the principal debtor as to discharge the security. But 
this defence does not vary the terms of the original promise. 
It admits that the party was absolutely bound to pay the money 
as the contract was entered into, but relies upon a subsequent 
discharge. In the present case, the attempt is to make the 
promise of the defendant, which, by its terms, is absolute, 
only a promise on condition. This cannot be done. The 
evidence, therefore, was properly excluded, and the judgment 
is affirmed. 
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PuiLiirs, Respondent, vs. EpMonson, Appellant. 


1. E. executed a bond to convey to S. a tract of land, upon payment of the 
purchase money in four instalments, and S. entered into possession. After 
two of the instalments were paid, E. recovered judgment for the third, and 
caused the execution to be levied on the land, which was sold and P. be- 
came the purchaser. E. was present at the sale and bid for the land. 
Held, P. only acquired the interest of 8. whch was the right to a deed upon 
payment of the balance of the purchase money. 


Appeal from New Madrid Circuit Court. 
Glover & Richardson, for appellant. 
RYLAND, Judge, delivered the opinion of the court. 


This was an agreed case, upon the following statement of 
facts: ‘‘In 1849, the defendant, Edmonson, sold to one Secoy 

tract of land, lying in New Madrid county, containing sixty 
acres, known and described as sixty acres lying and being on 
the south side of the south-east fractional quarter of section 
number seven, township twenty-two north, of range fourteen 
east, to be taken square across from east to west of said frac- 
tional quarter, for four hundred dollars, to be paid in fou 
instalments. The first and second instalments were paid. 
Suit was brought for the third instalment; judgment was ob- 
tained and execution issued. The sheriff was ordered by Ed- 
monson to levy on the land; the land was sold by the sheriff 
to satisfy said judgment. Edmonson was present at the sale 
and bid for the land. At the time of the sale of said land, 
by Edmonson to Secoy, Secoy was placed in possession there- 
of. The plaintiff, Phillips, was the purchaser of said land at 
the sheriff’s sale. No deed has ever passed from Edmonson to 
Secoy for the land, but a bond was given by the defendant, 
Edmonson, to make title upon the payment of the purchase 
money.” 

Upon these facts the court below decided in favor of Phil- 
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lips, and declared that all the title, right and interest of the said 
Edmonson in and to the land afaresaid, be vested in the plain- 
tiff. From this judgment, Edmonson appealed to this court. 

The judgment of the court below, decreeing the title to the 
land in Phillips, is wrong. Phillips only bought the right and 
title of Secoy to the land, and Secoy had the right to have the 
land fully conveyed to him by Edmonson, upon the payment 
of the purchase money. ‘Two instalments only, had been paid ; 
Secoy’s right, therefore, was only the right to demand and 
have title made when the payment in full therefor had been 
made. Phillips bought only that right; Secoy’s right only, 
such as it was, was sold by the sheriff. Now when Phillips 
pays the balance of the purchase money due on the land, he 
can become substituted for Secoy and demand the title. 

The circumstance of Edmonson standing by and bidding for 
the land was nothing wrong—nothing inconsistent with morals 
or law. It was only such right as Secoy had that the sheriff 
was selling, and any enquiry would have satisfied the pur- 
chaser. To make the presence of Edmonson and his bid ope- 
rate to convey to the purchaser of Secoy’s interest the right 
an¢ title of Edmonson, would be not only impolitic but unjust. 

The judgment of the court below is, with the concurrence 
of the other judges, reversed. 


Depew, Plaintiff in Error, vs. Roparps, Defendant in Error. 


1. D. having ahofher wife living, imposed himself upon the plaintiff, and 
induced her to marry him. After the marriage, he took possession of per- 
sonal property belonging to her, and sold it to the defendant, who bought 
in good faith. Held, the title passed. 


Error to Marion Circuit Court. 


4. H. Buckner, for plaintiff in error, contended that, as 
’ the marriage was void, the sale by Dunn passed no title. 
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He cited 1 J. R. 480. Wilkinson v. King, 2 Camp. Rep. 
335. Long on Sales, 167-8. 

Cooke, for defendant in error. It is a general rule of law 
that where one of two innocent persons must suffer by the 
fraudulent act of another, the loss must fall upon the one 
whose act gave the defrauding party power to impose on the 
other. The plaintiff, by marrying Dunn, and living with him 
as wife, held him out to the world as the owner of the proper- 
ty, and placed him in a position to impose on the defendant. 
That the plaintiff was defrauded makes no difference. A party 
from whom property is fraudulently obtained cannot follow it 
into the hands of an innocent purchaser for value. Mowrey 

v. Walsh, 8 Cow. 238. 


Scorr, Judge, delivered the opinion of the court. 


The case was shortly this: James Dunn, who had a wife 
living, imposed himself on Nancy 8. Depew, (the plaintiff, ) as 
a single person, and married her. Among other things owned 
by Nancy Depew was a piano. After her marriage in Indiana, 
this piano was brought by her supposed husband to Hannibal, 
in this state. Dunn and Miss Depew remained some days at 
Hannibal, cohabiting as man and wife. Afterwards, Dunn sold 
the piano to the defendant, Robards, and absconded. ‘There is 
no dispute but that Robards purchased in good faith. This 
suit was brought by Nancy Depew against the defendant, to 
recover damages for the conversion of the piano. Under the 
instructions given, the plaintiff submitted to a nonsuit, and 
sued out this writ of error. : 

The fixed principle of our law of personal property is, that 
no person can be divested of his property without his own con- 
sent, and, consequently, that a purchaser in good faith, under 
a defective title, cannot hold against the true owner. That no 
one can transfer to another a better title than he has himself, 
is a maxim of our law. An exception to this rule, in the an- 
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cient English jurisprudence, was that of sales in markets overt, 
a custom which has not been introduced among us. Another 
exception to this rule existed in relation to cash, bank notes, 
checks and bills, payable to bearer, or which were transferable 
by mere delivery without any assignment. At an early period 
of our commercial law, it was held, that money and bills pay- 
able to bearer, though stolen, could not be recovered after they 
had been passed away to a bona fide holder, and this by reason 
of the course of trade which creates a property in the holder. 
They pass by delivery only, and are considered as cash, and 
the possession of a bona fide holder always carries with it the 
property. This rule is founded on the necessity of sustaining 
the credit of that which is used as the medium of exchange in 
commercial transactions. 

Another exception to the rule, that the owner of personal 
property cannot be divested of his title without his consent, is, 
where the owner, by his own voluntary act, has conferred 
upon another, under whom an honest purchaser claims, the ap- 
parent right of ownership and disposal of his property ; and 
this holds, although the owner may have been deceived and im- 
posed upon, in bestowing this right of ownership and disposal. 
This principle is illustrated by the case of Mowrey v. Walsh, 
8 Cow> 238, where it was held that, although one obtains goods 
by a fraudulent purchase, under a forged letter of credit and 
guaranty, yet, if he afterwards sells them to a bona fide pur- 
chaser, without notice of the fraud, the property passes to the 
purchaser. To the same effect is the case of Parker vy. 
Patrick, 5 T. R. 175. 8 Mo. 139. The law protects the 
honest purchaser where the owner, although induced by fraud or 
mistake, has voluntarily given to another the apparent right of 
property or sale. But if the owner loses his property or is 
robbed of it, or if itis stolen from him, or if it is sold or 
pledged, without his consent, by one who has hired it or to 
whom it is loaned, or who has it in his possession for transpor- 
tation or for mending or repairing it—in all these cases, the 




















MARCH TERM, 1853. 





Bank of Missouri v. Bates et al. 





owner may reclaim his property wherever found, however inno- 
cent the person may be to whose possession it may be traced, 
and whatever consideration he may have given for it. 

Nancy Depew was shamefully imposed upon by James L. 
Dunn, yet she voluntarily placed him in a situation and cloth- 
ed him with a character in which he was apparently authorized, 
by law, to dispose ‘of her property, and a sale having been 
made of it by him, the honest purchaser must hold it. Al- 
though the marriage, as between the plaintiff and Dunn, was a 
nullity and did not affect her rights, yet, as it was by her act 
that Dunn was enabled to commit a fraud, it is more reasona- 
ble that she should bear the loss than the innocent purchaser. 

The other judges concurring, the judgment will be affirmed. 


4 





THE BANK OF THE STATE OF MissouRt, Plaintiff in Error, vs. 
Bates & Wisk, Defendants in Error. 


1. A sheriff’s deed in which the land conveyed was described as “all the 
right of W. in and to thirty-five acres,” in a specified quarter section, with 
no further description, was held sufficient to pass the title, parol evidence 
being given to identify the land. Proof that W. owned and lived upon one 
tract containing that quantity, and owned no other in that quarter section, 
and that these facts were notorious, is a sufficient identification. 


Error to Hannibal Court of Common Pleas. 


This was an action in the nature of ejectment, begun by the 
Bank of Missouri against Bates and Wise. There was a judg- 
ment for the defendants and the plaintiff appealed. The case 
is sufficiently stated in the opinion of the court. 

J. D. S. Dryden, for plaintiff in error. 

E. & B. Bates, for defendants in error. 


GamMBLE, Judge, delivered the opinion of the court. 


The parties claim the property in dispute, as purchasers 
under different judgments and executions against William 














584 ST. LOUIS. 





Bank of Missouri v. Bates et al. 





Wright. The sale under which Bates and Wise, the defend- 
ants, claim, was made to satisfy a judgment rendered at the 
January term, 1840. The Bank claims under a judgment ren- 
dered at the May term, 1840. The sales, under the two judg- 
ments, were made on the same day. No objection is made to 
either judgment or to the executions under which the respec- 
tive parties purchased. ‘The only question in the case is, 
whether the sheriff’s deed to Bates contains a sufficiently accu- 
rate description of the premises to pass the title. If it does, 
the defendants are entitled to judgment, as they hold under 
the elder judgment. The description in the deed to Bates is, 
‘all the right, title, interest and claim of William Muldrow, 
William Wright, John McKee and Uriel Wright, in and to 
thirty-five acres and 75-100 of an acre of land, being a New 
Madrid claim, No. 2592, part of the south-west quarter of 
section twenty-five, township fifty-eight, range six west.” 

1. When this case was before this court, on a former occa- 
sion, the question considered was, whether the grantee might 
introduce parol evidence to show that the land in dispute was 
sufficiently designated by this description to be known in the 
community by the description. The court below had decided 
that the deed was void for uncertainty in the description, and 
had refused to admit parol evidence to show that the premises 
were known by the description. This court reversed the judg- 
ment, and decided that such evidence was admissible. Another 
trial has been had and the evidence admitted, and the court 
has found that Wright lived on a lot adjacent to the land in 
controversy, in 1833, and in 1834 he inclosed and cultivated 
the land in controversy, with the exception of about five acres, 
and continued so to cultivate it until the sale under the execu- 
tion; that the residue of the quarter section was owned and 
occupied by others; that neither Wright nor any of his co- 
defendants in the execution owned or occupied any other part 
of the quarter section; that, at the time of the sale, these 
facts were notorious in the community ; that Wright was gen- 
erally known and his place of residence was notorious ; that, 
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under the evidence, the description in the sheriff’s deed to 
Bates is sufficient to vest in him the title to the land in con- 
troversy. The court, therefore, found a verdict for the de- 
fendants and gave judgment accordingly. 

The finding of the court asserts, that it was notorious in the 
community that Wright had inclosed and cultivated the land in 
controversy in 1834, and continued such cultivation until the 
sale in August, 1843 ; that he did not own or occupy any other 
part of the quarter section, and that all the other parts of the 
quarter section were owned and occupied by others. We think 
that, if it was notorious that he owned the land in controversy, 
as a part of the quarter section, and that all other parts of that 
quarter were owned and occupied by others, a description of 
the land as thirty-five acres and seventy-five hundredths of an 
acre, part of that quarter section, was sufficient to prevent any 
imposition or sacrifice of the property, and sufficient to pass 
the title to the property thus claimed and occupied by him in 
that quarter section. 

The plaintiff filed a petition for review and we have looked 
into the evidence given on the trial. The evidence supports the 
finding of the court, and that finding is sufficient to warrant the 
judgment given for the defendant. The judgment is affirmed. 


Linx, Respondent, vs. VauaHN, Appellant. 


1. Under the code, a plaintiff can only recover on the cause of action alleged 
in his petition. Thus, under a petition for goods sold and delivered, he 
cannot recover on a state of facts which constitute a trespass de bonis 
asportatis. 


Appeal from Franklin Circuit Court. 


Jones and Bay, for appellant. 
J. D. Stevenson, for respondent. The proof established a 
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different cause of action from that alleged in the petition, and 
therefore the plaintiff could not recover. Butcher v. Death 
& Teasdale, 15 Mo. Rep. 271. 


GAMBLE, Judge, delivered the opinion of the court. 


1. The only question in this case is, whether the court erred 
in declaring that the evidence given by the plaintiff did not 
apply to or sustain the cause of action set out in the petition. 
The petition is for one hundred and ten bushels of wheat and 
for one and a half acres of meadow, received by the defend- 
. ant from the plaintiff, and is accompanied by an account in 
which the defendant is made debtor to the plaintiff for the wheat 
at sixty-two and a half cents per bushel, and for the meadow 
at twenty dollars. The evidence offered consisted of a deed 
from the defendant to the plaintiff for a tract of land on which 
a crop of wheat and grass was growing, and proof that the de- 
fendant harvested and sold the crop. Evidence was given upon 
the question which appears to have been disputed between the 
parties, whether the defendant was, by an agreement with the 
plaintiff, entitled to the growing crop. The Circuit Court de- 
cided that, although the plaintiff might be entitled to recover 
from the defendant, for the value of the wheat and grass, yet, 
that, under our present system of practice, he was not entitled 
to recover upon the present petition. 

The Circuit Court rightly held the petition to mean that the 
defendant was indebted to the plaintiff for articles sold and 
delivered by the plaintiff. The code requires the petition to 
contain ‘‘ a statement of the facts constituting the cause of ac- 
tion, in ordinary and concise language, without repetition, and 
in such manner as to enable a person of common understand- 
ing to know what is intended.” It is not supposed, that this 
clause of the code authorizes a person, whose chattels have been 
taken away by a trespasser or converted by a bailee, to waive 
such cause of action and charge the defendant as a purchaser 
of the chattels. On the contrary, it is the evident design of 
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the code that the petition shall state the facts as they actu- 
ally exist, and as the plaintiff expects to prove them. The 
truth of the statements, in their ordinary meaning, is to be 
sworn to by the plaintiff, and these allegations are to be spe- 
cifically answered by the defendant under oath. Thus issues 
are to be formed upon the facts which constitute the cause of 
action. 

As the meaning of the petition and the account filed with it 
is, that the defendant is indebted to the plaintiff for articles 
sold to him, the evidence which was intended to prove that the 
defendant, without the plaintiff’s consent, cut and carried 
away wheat and grass growing on the plaintiff’s land, did not 
support the petition. 

The judgment, with the concurrence of the other judges, is 
affirmed. 





JonES, Respondent, vs. ‘Waters ef al., Appellants. 


1. A testator devised real estate to his wife, “ for and during her natural life, 
and after her death to descend to her children by him, equally, share and 
share alike.” Held, this created a vested remainder in the children. 


Appeal from Perry Circuit Court. 


The plaintiff, Francis L. Jones, filed his petition in the Cir- 
cuit Court of Perry county, praying partition of several valua- 
ble tracts of land in Perry county, formerly the property of 
Joab Waters, which were by the will of Joab Waters, ‘‘ de- 
vised to his beloved companion, Polly Ann Elizabeth Cald- 
well, then called Polly Ann Elizabeth Waters, for and during 
her natural life, and after her death to descend to her children 
by him, equally, share and share alike.”” The testator died in 
1831. At the time the will was made, and at the death of 
Joab Waters, there were several children of the marriage, and 
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among them, one called David C. Waters, who died before his 
mother. He died in 1845, and his mothe#,'Polly Ann Eliza- 
beth Waters, in 1851. Letters of administration were taken 
out on his estate, and his interest in the lamds devised to Polly 
Ann Elizabeth Waters sold under a regular order of the county 
court, and Francis L. Jones acquired whatever interest said 
David.C. Waters had, at the time of his death, in the lands in 
controversy. 

The plaintiff, in his petition, insists, that David C. Waters 
had a vested remainder in the lands devised by Joab Waters 
to his wife for life, and after her death to descend to his and 
her children. The defendants, in their answer, deny that the 
plaintiff has any title, and insist that the will created no vested 
remainder in the children. They also show that, upon the sup- 
position a vested remainder was created by the will, still the 
interests of the parties are not correctly stated in the petition, 
for the reason, that no mention is made of one of the children 
of the marriage, Theresé, who died in 1832, shortly after her 
father. 

The court decided that a vested remainder was created by 
the will, and gave judgment of partition accordingly, correct- 
ing some errors in the statements of the interests of the par- 
ties shown to exist in the petition. The defendants filed a 
motion for a review and new trial, which was overruled by the 
court, and the case brought to this court by appeal. 

M. Frissell, for appellants. By the terms of the will, 
nothing could vest in the children under it till the death of the 
mother, and the remainder only vested in such of the children 
as were living at the mother’s death. It comes within the de- 
scription of an executory devise, which is defined by Fearne 
to be a devise of a future interest in land, not to take effect at 
the testator’s death, but limited to arise and vest upon some 
future contingency ; or more accurately, by the same author, 
such a limitation of a future estate in lands or chattels as the 
law admits in the case of a will, though contrary to the rules 
of limitation of conveyances at common law. In this view 
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of the law, David C. Waters, at his death, had no interest, 
and the petitioner acquired none. 

J. W. Noell, for respondent. 1. By virtue of the provi- 
sions of the will of Joab Waters, deceased, his children, by his 
then wife, (under one of whom the plaintiff claims,) took a 
vested remainder, subject to the life estate of their mother. 4 
Kent’s Com. 202 to 206. 2. Admitting, for the sake of ar- 
gument, that the provisions of the will would make a case fall- 
ing within the rule in Shelley’s case, yet, the rule in Shelley’s 
case was abolished in this state in 1825, by statute. 4 Kent’s 
Com. 231. R. C. 1825, vol. 1, p. 216, sec. 4. Ib. vol. 2, 
p-. 794, sec. 18. 1 Hilliard on Real Property, 647. 


GAMBLE, Judge, delivered the opinion of the court. 


1. There is no difficulty in construing the devise in the will 
of Joab Waters to his wife and children. He devises the pro- 
perty to his wife ‘‘for and during her natural life, and after 
her death to descend to her children by me, equally, share and 
share alike.”” The statute in force when this will was made, 
and which has ever since been continued in force, provides : 
‘¢ That, whenever any person shall, by his or her last will and 
testament, devise any lands, tenements, or hereditaments to 
any person for and during the term of such person’s natural 
life, and after his or her death, to his or her children, or heirs, 
or right heirs in fee, such devise shall be taken and construed to 
vest an estate for life only in such devisee and a remainder in 
fee simple in such children, heirs, or right heirs, any law, 
usage or custom to the contrary notwithstanding. R. C. 
1825, 794, sec. 18. No question can arise here whether the 
mother’s interest is greater than a life estate. It is just that 
estate and nothing more. Nor is any plausible reason given 
for holding, that the remainder shall not vest in the children 
until the mother’s death. It is the capacity to take effect in 
possession, if the particular estate was at once determined, 
which makes a remainder a vested remainder. Here, the devi- 
38—vOL. XVII. 
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sees in remainder are ascertained by the will, and they are to 
have the enjoyment of the estate as soon as the estate for life 
ends. The devise of the remainder is not, to such of the chil- 
dren as may be alive at the death of the mother, but to all the 
children of the marriage. There is no event or contingency 
interposed between the death of the mother and the enjoyment 
of the estate by the persons in remainder, but immediately on 
her death it descends to them. The law favors vested estates, 
and no remainder will be construed to be contingent which 
may, consistently with the intention, be deemed vested. 4 
Kent’s Com. 203. 

The child of Joab Waters, who died before his mother, had 
a vested remainder, which was an estate in the land that could 
be sold. The judgment of the Circuit Court is, with the con- 
currence of the other judges, affirmed. 





Bryson, Respondent, vs. Bryson, Appellant. 


1. A legislative divorce is unconstitutional. 


Appeal from Pike Circuit Court. 


Broadhead, Glover & Campbell, for appellant, urged the 
court to review the decision in the cases of State vy. Fry, 4 
Mo. Rep. 120, and Bryson v. Campbell, 12 Mo. Rep. 

4. H. Buckner, for respondent, relied upon State v. Fry, 
and Bryson v. Campbell, and cited the following additional 
cases: Holmes v. Holmes, 4 Barb. Rep. 29. People v. 
Westchester, 4 ib. T5. 3B. Monroe, 91. Maguire v. Ma- 
guire, T Dana. 


GAMBLE, Judge, delivered the opinion of the court. 


This is a proceeding by a wife to obtain alimony from her 
husband, on the ground that he had abandoned her ‘without 
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‘cause, and had refused to maintain and provide for her. He 
answers, relying upon an act of the general assembly, approv- 
ed February 24, 1845, by which it is enacted, ‘‘ that the bonds 
of matrimony heretofore contracted beviveisa ease N. Bryson 
and Margaret L. Bryson, formerly Margaret L. Love, be and 
the same are hereby dissolved.” The Circuit Court decided 
that this act was unconstitutional and gave judgment for the 
plaintiff. 

1. In the case of the Statev. Fry, 4 Mo. Rep. 120, decided 
in 1835, it was held, that the general assembly could not con- 
stitutionally grant divorces. In Bryson v. Campbell, 12 Mo. 
Rep. 498, the case of the State v. Fry was approved, and 
the law regarded as settled. The question is again presented, 
no doubt, with the hope that, in a change in the judges, there 
may be a change in the views of the court. 

The act divorcing Bryson and his wife was, in our judgment, 
an attempt to exercise the judicial power which, by the consti- 
tution, is vested in a ‘‘ supreme court, circuit courts, and such 
inferior tribunals as the general assembly may, from time to 
time, ordain and establish.” The powers of the government, 
legislative, executive and judicial, are, by the constitution, 
vested in different departments, and it is clearly not within the 
letter or spirit of the constitution that either department shall 
draw to itself the powers conferred upon another. It is per- 
fectly obvious, that if sentences may be pronounced by the 
legislature, between two individuals, by which their rights and 
relations may be conclusively determined, all the powers de- 
signed to be exercised by courts of justice may be drawn to 
the general assembly, and the whole judicial power of the state 
may be absorbed by that body. Although there might be no 
claim to issue process to enforce their decrees or sentences, the 
office and duty remaining to be exercised by the courts of jus- 
tice would simply be, to recognize the rights as determined by 
the general assembly, and enforce those rights by process. The 
act of marriage confers upon the parties certain rights and im- 
poses certain duties which it it not necessary to enumerate, be- 
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cause they are familiar to all. If the general assembly can, 
by its own power, dissolve the marriage, it must have the power 
to declare the effect of such dissolution upon the rights of prop- 
erty and upon thé duties and obligations which result from the 
marriage. If the relation can be dissolved, and yet the rights 
of property remain unchanged, because the assembly cannot 
interfere with them, then the husband will still retain all his 
interest in, and control over, the real estate of the wife, her 
chattels real, choses in action, and personal property, and it 
would seem to be but a natural consequence that he should re- 
main liable not only for her debts, contracted before the mar- 
riage, but for her maintenance and support after such divorce. 
To leave the parties thus bound to each other in all that con- 
cerns property and pecuniary obligation, amounts to but little 
more than an act of separation. It may bea defence to a pro- 
secution for bigamy, if the parties subsequently married, but 
it would not be what was designed by the assembly—a divorce 
from the bonds of matrimony. In Maguire vy. Maguire, T 
Dana, 184, it is said by Chief Justice Robertson, ‘‘ As every 
well organized society is essentially interested in the existence, 
harmony and decorum of all its social relations, marriage, the 
most elementary and useful of them all, is regulated and con- 
trolled by the sovereign power of the state, and cannot, like 
meré contracts, be dissolved by the mutual consent only of the 
contracting parties, but may be abrogated by the sovereign 
will, either with or without the consent of both parties, when- 
ever the public good or justice to both or either of the parties 
will be thereby subserved.”? ‘‘So far as a dissolution of a 
marriage by public authority may be for the public good, it 
may be the exercise of a legislative function; but so far as it 
may be for the benefit of one of the parties, in consequence of 
a breach of contract by the other, it is, undoubtedly, judicial.” 

This language would seem very clearly to express the idea 
that the legislature might, mero motu, dissolve a marriage be- 
tween any man and wife in the state, upon considerations of 
public expediency, without the application or consent of either 
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party; but the same judge, in Berthelmy v. Johnson, 3 B. 
Mon. 90, does not appear to have entertained any settled 
opinion upon that question, for he says, ‘‘ whether the legisla- 
ture could, constitutionally, dissolve a marriage without the 
consent of both parties to it, and without any breach of the 
contract, is a question not now presented. If this could not be 
done, nevertheless a divorce for a breach of conjugal obliga- 
tion, judicially ascertained, could not be unconstitutional.”” The 
idea expressed by Judge Robertson, in Maguire v. Maguire, 
that there might be a dissolution of the marriage relation by 
the sovereign power, from considerations of public good, seems 
to have embarrassed the court in subsequent cases. In Gaines 
v. Gaines, 9 B. Mon. 308, it is said: ‘‘If it were conceded, 
as intimated in Maguire v. Maguire, that the marriage con- 
tract is not, as a contract, wholly removed, like other con- 
tracts, from the power of the legislature to dissolve it in any 
particular case by special act of divorce, and that a dissolu- 
tion of a marriage, if required by the public good, may be a 
legislative function, still, it cannot be admitted that a power 
thus deduced, uncertain upon principle as to its existence, and 
still more uncertain as to the grounds of its legitimate exercise, 
can override the express and highly conservative prohibitions 
in the constitution intended for the protection of the private 
rights of property. We are, therefore, of opinion, that what- 
ever power to be exercised in view of the public good, the le- 
gislature may have to enact divorces in special cases, as it 
cannot, even for the public good, change the right of private 
property from one to another without compensation, much less 
can it do so by a special act of divorce, sought by one of the 
parties against the consent of the other, with the purpose or 
effect of operating upon the rights of property incident to the 
marriage relation, as created and sustained by the general laws 
applicable to that relation.” 

It may not be necessary to express an opinion, in the pre- 
sent case, upon the question whether the general assembly can, 
from regard to the pubiic good, dissolve the marriage relation 
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existing between A. and B., although their rights of property 
and pecuniary obligations should remain untouched. But we 
have no hesitation in expressing our dissent from the position, 
that the pretext of the public good can confer any power upon 
the assembly, to send its orders and sentences into the dwell- 
ings of citizens and separate men and their wives, or make that 
a ‘legislative? act which, clearly, without such pretence, 
would be the exercise of judicial power. 

In Gaines v. Gaines, the court says, ‘‘ the power of pre- 
scribing, by general laws, what causes shall constitute suffi- 
cient ground for a divorce, and what shall be the consequences 
of a divorce founded upon the ascertainment of these causes, 
is strictly within the legislative competency, and its exercise 
is entrusted to the legislative discretion. But the power of 
deciding upon the existence of these causes, in individual cases, 
and of pronouncing the divorce and enforcing its legal conse- 
quences, is strictly judicial.”” In the language of Chief Jus- 
tice Robertson already quoted, ‘‘so far as the dissolution of 
the marriage may be for the benefit of one of the parties, in 
consequence of a breach of contract by the other, it is un- 
doubtedly judicial.”” In Bingham v. Miller, 1T Ohio Rep. 
446, it is held, that ‘‘ the whole matter of the marriage rela- 
tion, call it a contract, a Divine ordinance, a domestic rela- 
tion, or what you will, is a matter of judicial action and con- 
sideration, before the parties concerned can be deprived of 
their rights or relieved from their duties ; to grant a divorce is 
not to enact a law; the expression of the will of the law-mak- 
ing power, that a marriage relation is dissolved, is no law. It 
is a decree, a sentence, an order, a judgment, but not a law. 
A law is a rule, something permanent.” 

The cases here cited have been decided since the case of the 
State v. Fry, and sustain the decision there given. There 
would seem to be no necessity for going at large into the ar- 
gument in support of the position that the act of the general 
assembly, in this case, was an attempt to exercise power con- 
ferred by the constitution onthe judicial department. Divorce 
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has been a subject of judicial action in this country since 1807. 
The causes for which a divorce might be granted and the pow- 
er of the courts, when rendering their decrees, have always 
been prescribed by statute. It is deeply to be regretted, that 
the legislative department should ever have listened to the ap- 
plications of individuals for special acts of divorce, and it is a 
source of satisfaction, in rendering the judgment in the pre- 
sent case, that the opinion was expressed in this court, so early 
as 1835, against the constitutionality of such acts. Whatever 
of trouble and confusion may result from maintaining the de- 
cision of the State v. Fry, will not be attributable to any 
novel or unexpected opinions on thelaw. Those who either had 
not legal cause for seeking a divorce, or were in too great haste 
to wait to the end of regular judicial proceedings, and have, 
therefore, resorted to the legislature to obtain release from their 
bonds of matrimony, must be content to take the acts they 
have obtained, without expecting courts to maintain their valid- 
ity against the constitution of the state. 

The judgment of the Circuit Court is, with the concurrence 
of Judge Ryland, affirmed. 





Baritey & WIFE, Respondents, vs. CANNON, Appellant. 


1. The petition charged the defendant with wrongfully taking personal prop- 
erty belonging to the plaintiff. The answer alleged that the defendant took 
the property, as constable, under an execution against a third party in whose 
possession it was, but did not rebut the allegation that it was the property 
of the plaintiff. Held, the answer was properly stricken out. 


Appeal from Lincoln Circuit Court. 


W. Porter, for appellant. Possession of personal prop- 
erty is prima facie evidence of title. An officer is not only 
justified in levying upon goods and chattels which are in the 
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possession of the defendant in the execution as apparent owner, 
but it is his duty todo so. An omission to levy would render 
him liable for the amount of the judgment. R. C. 1845, p. 
486, §58. 

The defendant, then, did no wrong. He acted lawfully in 
levying on the property: he acted lawfully in summoning a 
jury to try the right whemthe plaintiffs interposed aclaim. The 
finding of the jury would have protected him from liability to 
either party. That the trial did not take place was no fault of 
his. It was owing, first, to the postponement by the plain- 
tiffs, and, second, to the death of the defendant. After the 
death of the defendant, he restored the property to the posses- 
sion of the administrator of him in whose custody Mrs. Barley 
herself had placed it. 

Hunt, for respondent. That the defendant took the prop- 
erty as constable, under execution, is no justification, if it was 
the property of Mrs. Barley. The answer does not deny that 
it was her property, and therefore discloses no defence. The 
owner of property wrongfully taken by a constable is not bound 
to set up or prosecute his claim before the constable. 


GAMBLE, Judge, delivered the opinion of the court. 


1. Barley and wife allege, that the defendant, Cannon, took 
from Mrs. Barley’s possession, before her marriage, a wagon, 
which was her property, and that he neither returned it nor paid 
for it. The defendant answered, that he was constable of Hur- 
ricane township, in Lincoln county, and had in his hands an 
execution against one Money, and that he levied it upon the 
wagon, then in the possession of Money; that the plaintiff, 
Mrs. Barley, claimed the wagon and appointed a day for the 
trial of the claim, and by the consent of the parties the trial was 
postponed to a day agreed upon, before which, Money, the de- 
fendant in the execution, died, and he (Cannon) then returned 
the execution to the justice ; that since the return, the admin- 
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istrator of Money had the possession of the wagon and had 
inventoried it as property of the estate. The answer, on the 
motion of the plaintiffs, was stricken out. 

The answer admits the taking, and does not deny that the 
property belonged to the plaintiffs. It does not even deny, ex- 
cept by inference, that it was in the possession of the plain- 
tiffs. If he could not, on oath, positively deny that the prop- 
erty belonged to Mrs. Barley, and was really without informa- 
tion upon that question, he could have so framed his answer as 
to put that fact in issue. But the answer is so drawn, that the 
defendant’s case is, in substance, that, as constable, he levied 
an execution which issued against Money, on property which 
belonged to the present Mrs. Barley. Facts are stated which 
may be evidence that the wagon belonged to Money ; such as, 
his possession at the time of the levy, and the possession of 
the administrator after the execution was returned ; but the 
averment in the petition, that the property belonged to Mrs. 
Barley, is the averment which was to be answered, either speci- 
fically or by denying knowledge sufficient to form a belief. 

The answer was rightly stricken out, and the judgment is 
affirmed. 


Wa. E. McGreapy, Appellant, vs. Isnazn McGreapy, Re- 
spondent. 


1. The maker of a note secured by mortgage, cannot, as against a third party 
' owning the equity of redemption, increase the charge upon the land by 
confessing a judgment, and thus compounding the interest. 


Appeal from Washington Circuit Court. 


T’.. C. Johnson, for appellant. After the date of his deed, 
Israel McGready, sr., could not, by any act of his, increase 
the charge upon the land. He had parted with all his title, 
and became a stranger toit. The appellant was entitled to 
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redeem, upon payment of the amount of the note with simple. 
interest, without regard to the judgments. 

M. Frissell, for respondent. 1. The appellant was only 
entitled to redeem upon paying the amount of the allowance in 
the county court. If he disliked having the land liable for in- 
terest on the judgment, he should have paid the debt. 2. The 
interest which the appellant acquired in the land was a gift 
from I. McGready, sr., made at a time when he owed this 
debt, and therefore subject to its payment, he having no other 
estate out of which it can be made. 


GAMBLE, Judge, delivered the opinion of the eourt. 


Israel McGready, sen., on the 4th September, 1841, convey- 
ed to Israel McGready, jr., several pieces of real estate, in the 
county of Washington, some in the town of Potosi,and others in 
the country. On the 10th June, 1842, Israel McGready, jr., 
executed a title bond to Israel McGready, sr., in the penalty 
of $10,000, with a condition, in which it was recited that Mc- 
Gready, jr., was bound as security for McGready, sr., in a 
note to one White for $1,200, and that McGready, sr., was 
indebted to McGready, jr., by a note for the sum of $675. The 
condition of the bond is, that if McGready, jr., on the full 
payment of the said several ‘‘ bonds,” shall re-convey the real 
estate (mentioned in the previous deed) to James H. McGrea- 
dy and William Edward McGready, then the bond to be void. 
The note to McGready, jr., from McGready, sr., bore interest 
at the rate of ten per cent. At the October term of the Cir- 
cuit Court of Washington county, in 1847, McGready, sr., 
confessed a judgment on this note in favor of McGready, jr., 
the interest then being computed at the sum of $586 71. Israel 
McGready, sr., having died, the claim of McGready, jr., 
against his estate, on the judgment thus confessed, was allowed 
and classed by the county court at the September term, 1852, 
the computation of principal and interest then being made and 
then amounting to $1,881 05. The county court, at the same 
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term, made an order that McGready, jr., who was the admin- 
istrator of McGready, sr., should sell the mortgaged property, 
which the order describes as mortgaged by the deed of Mc- 
Gready, sr., to McGready, jr., to secure the note on which the 
judgment had been rendered. The county court directed the 
sale to be made for cash, on a day and at a place specified in 
the order. 

The present proceeding was instituted by Wm. E. McGready 
to enjoin the administrator from proceeding with the sale under 
the order of the county court, and to redeem the property mort- 
gaged, on the payment of the origfhal note, with interest thereon 
without compounding the interest. 

The record shows that, by an agreement between James H. 
McGready and William E. McGready, to whom the equity of 
redemption belonged, the debt due to White, for which Israel 
McGready, jr., was the security of Israel McGready, sr., 
should be paid by James H. McGready, and that he should take 
the town property mortgaged to Israel McGready, jr., while the 
debt to Israel McGready, jr., from McGready, sr., should be 
paid by William E. McGready, and that he should take the 
country property or farm mortgaged to McGready, jr. The 
debt to White was paid by James H. McGready. Upon hearing 
the case, the Circuit Court declared the plaintiff, William EK. 
McGready, entitled to redeem the property upon his paying the 
amount allowed in the county court, with interest thereon, the 
whole sum, amounting at the time of the decree, to $1,906 56, 
and ordered the property to be sold to raise that sum, unless it 
was paid by an appointed day. From this judgment the com- 
plainant, William E. McGready, appealed. 

1. The only question presented for consideration in the case 
is, whether the plaintiff, in order to redeem the property mort- 
gaged, is bound to pay the amount of the note given by Israel 
McGready, sr., with interest calculated to the time of the con- 
fession of judgment, and with interest then upon the amount 
of that judgment, until the claim was allowed in the county 
court, and with interest upon the amount thus allowed in the 
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county court, or whether he may redeem by paying the note, 
with the interest thereon, without regard to the judgments. 

The conveyance from the elder to the younger McGready, 
and the bond for the conveyance to J. H. and W. E. McGrea- 
dy, upon the payment of certain debts, had the effect of divest- 
ing the elder McGready of all title to, or power over the prop- 
erty mortgaged. Nothing appears upon the face of these 
instruments, to show that J. H. and W. E. McGready had not 
paid a valuable consideration for the property which was to be 
conveyed to them after the satisfaction of the debts mentioned 
in the bond of Israel McGready, jr. If reference is made to 
the evidence in the case, it will appear that the debt to White 
was satisfied, and McGready, jr., released from his securityship 
by James H. McGready, upon which event the town property 
was conveyed for his benefit by McGready, jr. In the condi- 
tion of the title, with the plaintiff having a right to the property 
after the payment of the note given by McGready, sr., it was 
not competent for the maker and payee of the note to increase 
the charge upon the property by any agreement to turn the in- 
terest which had accrued upon the note into principal, without 
the consent of those owning the equity of redemption, nor could 
the same result be produced by a confession of judgment made 
by the maker. An incumbrancer cannot, even as against a sub- 
sequent incumbrancer, turn interest into principal. Digby v. 
Craggs, Ambler, 612. In the present case, the plaintiff was 
entitled to redeem the property on the payment of the debt for 
which it was mortgaged, with the interest that would grow due 
thereon according to the terms of the security originally given, 
without regard to the proceedings on the confession of judg- 
ment. 

The judgment of the Circuit Court is, with the concurrence 
of the other judges, reversed, and the cause remanded, with 
directions to proceed in giving judgment according to this 
opinion. 








MARCH TERM, 1853. 









Garnett v. Stacy. 














GaRNETT, Plaintiff in Error, vs. Stacy, Defendant in Error. 






1, A justice of the peace cannot be compelled by mandamus to alter the entry 
of a judgment upon his docket. Jt seems, that if the entry does not show 
whether the judgment was upon the merits or not, parol evidence would be 

admissible in a second suit on the same demand, to show the true character 

of the judgment, and thus avoid its effect as a bar. 











Error to Marion Circuit Court. 






Richmond, Harrison & Hawkins, for plaintiff in error. 
It is the province of superior courts to compel inferior tribu- 
nals, by mandamus, to perform ministerial acts. 10 Pick. 246. 
3 Dallas, 42. 18 Pick. 446. By our constitution, circuit 
courts have a superintending control over justices of the peace. 
The petitioner does not ask that the justice be compelled to do 
a judicial act, but simply that he shall be made to enter on his 
docket a true statement of the judgment rendered by him as a 
justice. He is clerk of his own court, and may be compelled 
to correct a clerical error. The petitioner has no other reme- 
dy. He took no appeal, as none was necessary, had the pro- 
per entry been made on the docket, as he had a right to pre- 
sume it would have been. If he should bring a second suit, 
the judgment, as it stands, might be pleaded in bar. 

T. Vanswearingen, for defendant in error. The Circuit 
Court has no power to compel a justice, by mandamus, to alter 
the entry upon his docket of a judgment rendered by him in 
his judicial capacity. 10 Pick. 244. 11 ib. 189. 18 ib. 
443. 18 Wend. 79. 20 ib. 658. 4 Mo. Rep. 289. An er- 
roneous decision of an inferior tribunal cannot be revised by 
mandamus. A mandamus will lie to compel an adjudication, 
but not to correct it. 2 Bibb, 574. A mandamus will not lie 
where the party has any other remedy at law. 10 Wend. 298. 
} 1 Cowen, 417. 4 Bacon’s Abridg. 507, 510. Here the peti- 
: tioner had a remedy by motion, and if that was denied, by 
appeal. 
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Garnett v. Stacy. 





Scort, Judge, delivered the opinion of the court. 


Garnett commenced an action against John O. Aydelott, 
before the above named Stacy, who was a justice of the peace 
in Miller township, Marion county. It appears from the jus- 
tice’s docket, that, on a trial between Garnett and Aydelott, 
the following entry was made: ‘‘ Both parties appeared, and 
after hearing the testimony on behalf of the plaintiff, as well 
as the defendant, judgment for defendant for costs of suit 
expended.”? This was in November, 1848. On the 14th of 
November, 1851, Garnett applied to the Circuit Court of Marion 
county, for a mandamus on the justice to compel him to amend 
his docket, so as to make it appear that he was nonsuited, and 
not that there was a judgment on the merits against him. The 
application averred, that the suit was dismissed for the reason 
that it had been improperly brought on a copy of the note 
which was the foundation of it, and that the above entry was 
not made in the justice’s docket until a long time after the 
cause had been disposed of ; far beyond the time allowed for 
an appeal. Stacy, the justice, denied all the allegations in the 
application for a mandamus, and maintained, that there was a 
fair trial of the cause between the parties on the merits, and 
that judgment was entered accordingly. Upon this answer, 
judgment was rendered for Stacy. 

1. The statute authorizes the Circuit Courts to compel jus- 
tices of the peace to perfect their returns after an appeal has 
been taken from a judgment. But, to permit a party, at any 
length of time after a trial, and when no appeal has been taken, 
to contradict the entries on a justice’s docket, would be a very 
dangerous practice, and would destroy all confidence in the 
trials before those officers. A proper degree of diligence would 
have relieved Garnett from the consequences of the justice’s 
conduct, even had it been as represented. It is better that a 
few should complain than that principles of law should be 
overturned, which are designed for the security of all. Had 
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the party applied for an appeal or for leave to withdraw his 
note within time, the grievance of which he complains could 
not have occurred ; or, if there was any thing wrong in the en- 
tries of the justice, they would have been corrected without any 
difficulty. The law does not expect formal entries of judg- 
ments by justices. They are not sufficiently skilled to enter a 
judgment according to the rules prescribed for courts of record. 
' No judgment, unless it is on the merits, bars a party from a 
second suit on the same demand. / Where the judgment is enter- 
ed in such a way as from its face it does not appear whether it 
was a judgment on a trial of the merits, or judgment of non- 
suit, on a second trial evidence may be produced to show its 
real character. Such evidence does not contradict the record. 
On a second trial of the suit which has given rise to this con- 
troversy, the entry of the judgment is such as would admit 
proof of this kind. It does not appear whether the judgment 
was on the merits or on the question whether the suit was pro- 
perly brought. Taylor v. Larkin, 12 Mo. Rep. 108 This 
would seem a much more appropriate remedy, where the circum- 
stances will admit it, than a mandamus. It would be extreme- 
ly hard on justices of the peace if, for every judgment they 
may render, they should, at any length of time afterwards, at 
their peril, be compelled to maintain their correctness. 

The other judges concurring, the judgment will be affirmed. 





McDonatp, Respondent, vs. TreMANN, Appellant. 


1. A court of one county hay no jurisdiction to quash an execution issued to 
the sheriff of that county from the court of another county. 


Appeal from Franklin Circuit Court. 


Tiemann filed a motion in the Circuit Court of Franklin 
county, at the April term, 1852, to quash an execution issued 
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to the sheriff of that county, in favor of Susannah McDonald, 
on a judgment rendered in the Circuit Court of Gasconade coun- 
ty. On the hearing, it was proved that Susannah McDonald 
died before the execution issued. The motion was overruled, 
and Tiemann appealed. 

Jones and Bay, for appellant, insisted that the execution 
should have been quashed because it issued in favor of a de- 
ceased party. 

J. D, Stevenson, for respondent, insisted that, as the exe- 
cution was a mere fee bill to compel the payment of the costs 
of the suit, the death of the plaintiff made no difference. 


GamMBLE, Judge. The motion of Tiemann, in the Circuit 
Court of Franklin county, to quash an execution issued to the 
sheriff of that county, upon a judgment rendered in the Circuit 
Court of Gasconade county, was properly overruled, because 
the court of Franklin county had no jurisdiction to quash an 
execution issued from the court of another county. The mo- 
tion must be made in the court from which the process issues. 
Pettis v. Elgin, 11 Mo. Rep. 411. 

The judgment of the Franklin Circuit Court is, with the 
concurrence of the other judges, affirmed. 


[CONTINUED TO VOL. XVIII. ] 





























INDEX. 


ABATEMENT. 

1. A defendant, in his plea traversing the affidavit upon which an attach- 
ment issued, omitted the word “not.?? Held, it was error to refuse to 
allow him to amend after a demurrer sustained, as this was a mere cler- 
ical error. Cayce v. Ragsdale, 32. 

2. A defendant in an attachment suit, by pleading in abatement and in bar, 
in the same answer, waives the plea in abatement. Cannon v. McMa- 
nus, 345. 

3. Under the act of 1835, the action of detinue abated by the death of the 
defendant. McDermott v. Doyle, 362. 


ACCORD AND SATISFACTION. 
1. A receipt in full after suit brought is a good defence by way of plea puis 
darrein continuance. Wade & Osborne v. Emerson & Goldsberry, 267. 
2. The acceptance by a creditor of the note of a third person in satisfaction 
of a debt, extinguishes the liability of the original debtor. Wade & 
Osborne v. Goldsberry, 270. 


ADMINISTRATION. 

See HusBpanp AND WIFE, 3. EXx£cuToR DE SON TORT. Bonps AND 
Notes, 6. 

1. Under sections 36 and 39 of article 3 of the act concerning administra- 
tion, (R. C. 1845,) a county or probate court has jurisdiction to order 
an executor or administrator to execute a deed confirmatory of one 
executed by his testator or intestate during minority, upon proof that 
such testator or intestate, after arriving at full age, verbally ratified 
the same. Ferguson v. Bell’s Administrator, 347. 

2. Under the act of 1835, the action of detinue, after the death of the defend- 
ant, did not survive against his administrator. McDermott v. Doyle, 362. 

3. A county court has jurisdiction to order a reservation of the personal, 
and a sale of the real estate of a testator, to pay debts, notwithstanding 
the testator’s will may direct that all his debts shall be paid out of the 
‘personal effects of his estate.” However erroneous the order may 
be, a sale under it is not void, and cannot be questioned in a collateral 
proceeding. Overton v. Johnson, 442. 

4. It seems, that the accounts, lists, inventories and appraisements, which 
the statute requires to be filed with a petition for the sale of a dece- 
dent?s real estate, are not necessary to give the court jurisdiction, and 
that a failure to file them would not render the sale void. Jb. 
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ADMINISTRATINN—( Continued. ) 

5. The objection that the order of notification to persons interested was 
made at a time when no term existed by law, and required their ap- 
pearance at a time when no term could exist by law, will not prevail, 
unless these defects are shown affirmatively ; the statute gives county 
courts power to change the terms fixed by law. Ib. 

6. In a proceeding for the sale of a decedent’s land, it is not necessary that 
guardians ad litem should be appointed for minor heirs. 1b. 

7. Where two executors or administrators unite in one bond, they are jointly 
and severally liable, as principals, to indemnify the surety who has 
beep subjected to the payment of money by the default of one of 
them. Overton v. Woodson, 453. 

8. An administrator cannot avail himself of the lapse of three years as a 
bar to a demand against the estate of his intestate, unless he has given 
notice of his letters, in the manner, and within the time prescribed by 
law. Bryanv. Mundy’s Administrator, 556. 





AGENCY. 
See PrinciPpAL AND AGENT. 
AMENDMENT. 
ABATEMENT, 1. Wait, 1. 
APPEAL. 


See Law ComMMISSIONER, 1. 

1. An appeal does not lie from a refusal of an application for a mandamus. 
Ladue v. Spalding, 159. 

2. If a judge improperly refuses to signa bill of exceptions, his error 
cannot be corrected by appeal. Darrah & Pomeroy v. Steamboat 
Lightfoot, 276. 

3. A circuit court cannot dismiss an appeal from a justice on account of 
the smallness of the sum in controversy. Whitsett v. Gharky, 325. 


ARBITRATIONS AND REFERENCES. 
See Practick, 15, 16. 
ASSAULT AND BATTERY. 

1. In an action of assault and battery, evidence of abusive language used 
by the plaintiff towards the defendant’s niece and sister-in-law, a day 
or two before the assault, was held inadmissible in mitigation. Col- 
lins v. Todd, 537. 

2. A defendant cannot, after proving the plaintiff’s statements immedi- 
ately subsequent to the difficulty as to its origin, prove his own state- 
ments inreply. J. ; 

ASSIGNMENT. 
See LanpLorD AND TENANT, 1. 

1. Where a surety in a bond was indemnified by a stranger, to whom, on 
payment of the indemnity, he assigned his recourse against the princi- 
pal, it was held, that the liability of the principal was not extinguished 
by the payment of the indemnity, but the assignee, in the name of the 

assignor, may recover against him. Ner will the rights of the assignee 
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ASSIGNMENT—( Continued.) 


be affected by the statement of the assignor, at the time of the assign- 
ment, that he did not think he had any recourse against his principal. 
Labeawme v. Sweeney, 153. 


2. Where an action is brought in the name of the assignor, by the assig- 


nee or person beneficially interested, the defendant cannot avail him- 
self of the plaintiff’s want of interest. Ib. 


3. Where A. furnished money to B. with which to purchase a judgment on 


their joint account, and A. suffered B. to take the assignment in his 
own name, and B. afterwards assigned the judgment to C., who had 
no notice of A.’s claim, it was held, that C. could hold the money 
collected on the judgment, as against A. Garland v. Harrison, 282. 


4. The declarations of the assignor of a chose in action after assignment, 


are not admissible in evidence against his assignee. Ib. 


ASSUMPSIT. 
See PartNersuHip, 2. 
1. 


Judgment reversed because the court instructed the jury that the plain- 
tiff, who was suing for his services upon a quantum meruit, could not 
recover unless he proved a contract. Waldsteinv. Bredell & Baldwin; 
352. 


ATTACHMENT. 


See Deposirions, 1. SuHenirr, 1. 


1. 


2. 








5. The mere fact that a creditor is temporarily absent from the county of 


A defendant, in his plea traversing the affidavit upon which an attach- 
ment issued, omitted the word “not.’? Held, it was error to refuse to 
allow him to amend, after a demurrer sustained. Cayce v. Ragsdale, 32. 
Upon the trial of an issue as to the fraud of the defendant in an attache 
ment suit, evidence of the statements of a third person, in whose favor 
the defendant had confessed a judgment, was held admissible against the 
defendant, where the plaintiffs offered to prove, and afterwards did 
prove, that such third person, under circumstances which tended to 
show a connivance with the defendant, ordered the sheriff to suspend a 
levy of the execution issued upon the judgment so confessed, and that it 
was kept suspended until the writ of attachment was issued. Field & 
Beardslee v. Liverman, 218. 

It is a fraudulent disposition of property, within the meaning of the 
attachment act, (R. C. 1845,) for a person to confess a judgment with 
intent to hinder and delay his creditors, by having his property held 
up under an execution issued upon the judgment. Where the plaintiff 
in an execution directs the sheriff to suspend a levy until further orders, 
and keeps it suspended until crowded by younger executions or attach- 
ments, his execution will be held constructively fraudulent against such 
subsequent executions or attachments. Jb. 


4. Under the new code, a defendant in an attachment suit cannot, in the 


same answer, plead in abatement to the truth of the affidavit, and in bar 
to the merits of the action. By so doing, he waives the plea in abate- 
ment. Cannon v. McManus, 345. 
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ATTACHMENT—( Continued.) 
his residence, leaving no white person of his family over the age of 
fifteen years at his usual place of abode, will not authorize an attach- 
ment against his property. (Kingsland v. Worsham & Robinson, 15 
Mo. Rep. affirmed.) Ellington v. Moore, 424. 

6. The term “ family,” as used in the act regulating the service of process, 
is not confined to persons under the control, or inthe employ of the de- 
fendant. Thus, if a son takes his widowed mother to reside with him, 
she is a member of his family, within the meaning of the statute. Jb. 


AUTHENTICATION. 
See Recorps, 1. 


BAILMENT. 

1. A. and B. were digging gold together in an unsettled part of Califor- 
nia. A. died leaving a sum of gold. B. took possession of it and 
started to bring it home to A.’s family in Missouri. On the way he was 
robbed. Held, his liability was that of a bailee without hire, and he 
was only responsible for gross negligence. Graves’ Administrator v. 
Poage, 91. 

BAWDY HOUSE. 
See Evipence, 11. 


BILL OF EXCEPTIONS. 
1. The supreme court will not notice a bill of exceptions not signed. Dar- 
rah & Pomeroy v. Steamboat Lightfoot, 276. 
2. If a judge improperly refuses to sign a bill of exceptions, his error 
cannot be corrected by appeal. Ib. 


BILL OF INTERPLEADER. 

1. A. died holding the legal title to certain real estate, leaving his bro- 
thers and sisters as his heirs. After his death, B., one of his brothers, 
claiming that A. had held the title in trust for him, conveyed the prop- 
erty to C., and received a portion of the purchase money. Other heirs 
of A. alsé executed deeds, but claimed a portion of the purchase money. 
D., one of the heirs, refused to execute a deed. C. filed a petition under 
the new code against D. and the other heirs, the object of which was to 
get the title to the property, and compel the defendants to interplead 
for the balance of the purchase money. Held, such a proceeding 
could not be maintained. Carrico v. Tomlinson, 499. 

BILLS OF EXCHANGE AND NEGOTIABLE NOTES. 

See SET-oFrr. 

1. It is no defence for an endorser who is sued upon a note, that he en- 
dorsed it upon the express condition that it should also be endorsed by 
another person, when it does not appear that the plaintiff knew of this 
condition. Bank of Missouri v. Phillips, 29. 

2. The endorsee for value of a negotiable promissory note, protested for 

nonpayment, is entitled to the damages allowed by statute (R. C. 

1845) on protested inland bills of exchange. Clark v. Schneider, 295. 

3. Every endorsement is presumed to be for value, until the contrary is 
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BILLS OF EXCHANGE AND NEGOTIABLE NOTES—( Continued.) 


shown. To entitle the endorsee to his damages, it is not necessary that 
he should expressly aver in his declaration that he is a holder for 
value. Jb. 

The endorsement by a married woman of a bill of exchange, payable to 
her order, in the presence of, and with the consent of her husband, will 
pass the title. Menkens v. Heringhi, 297. 


. Under section twenty-six of article five of the act concerning justi- 


ces’ courts (R. C. 1845) the only consequence of a failure to deny the 
execution of a note sued upon under oath, is to relieve the plaintiff 
from the necessity of proving its execution. Under a plea of non est 
factum without affidavit, every other defence is admissible. Klein v. 
E%chelberger, 326. 


. Between the original parties to a negotiable note, the consideration 


may be inquired into. Ib. 

In an action upon a note given by one partner in the name of the firm, 
evidence is admissible that the note was given in part for a debt not 
growing out of the partnership business, and that this fact was known 
to the plaintift. Jb. 


. Where a defendant remains in possession of a lot sold to him by the 


plaintiff, it is no defence to an action on a note given for the pur- 
chase money, that the plaintiff, at the time of sale, had no title. Isler 
v. Egger & Gausner, 332. 


BOATS AND VESSELS. 


a. 








If a boat expressly contracts to land a passenger at a particular point, 
with the knowledge of the danger of effecting a landing at that point, 
such danger will not excuse her for a failure to comply with the con- 
tract. Porter v. Steamboat New England, 290. 

Goods furnished to the master of a boat to supply the place of goods 
lost in the course of transportation, and thus enable the boat to fulfila 
contract of affreightment, are not “ supplies’? within the meaning of 
the act concerning boats and vessels, and do not constitute a lien upos 
the boat. Bailey v. Steamboat Concordia, 357. 

Under our act concerning boats and vessels, (R. C. 1845,) where 
complaint was filed before the expiration of the six months for which 
the lien continued, against a boat which was at the time beyond the 
jurisdiction of the court, and after the expiration of the six months the 
boat came within the county, and was seized under an alias warrant, 
it was held, that the lien was not saved. Williamson v. Steamboat 
Missourt, 374. 


. Negligence is not a conclusion of law from the fact that a boat passes, 


in the night, a point in the river known to be difficult for boats to pass. 
Ready v. Steamboat Highland Mary, 461. 


BONDS AND NON-NEGOTIABLE NOTES. 
See County Court, 1. 
1. 


One joint obligor in a forthcoming bond, who has been compelled to 
pay the whole amount of a judgment on the bond, may maintain an 
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BONDS AND NON-NEGOTIABLE NOTES—( Continued.) 





action for contribution against his co-obligor. Labeaume v. Sweeney, 
153. 


. Where a surety in a bond was indemnified by a stranger, to whom, on 


payment of the indemnity, he assigned his recourse against the princi- 
pal, it was held, that the liability of the principal was not extinguished 
by the payment of the indemnity, but the assignee, in the name of the 
assignor, may recover against him. The rights of the assignee will not 
be affected by the statement of the assignor, at the time of the assign- 
ment, that he did not think he had any recourse against the principal. 
Db. 


. Where an action is brought in the name of the assignor, by the assignee, 


or person beneficially interested, the defendant cannot avail himself of 
the plaintiff’s want of interest. Ib. 


. A. executed to B. a note “ for goods received by C.,”? payable “ in case 


C. should not return to St. Louis within fifty days.”? C., owing to 
sickness, did not return within fifty days, but did soon after, and exe- 
cuted his own note to B. for the goods. Held, A. is liable to B. for 
the full amount of his note, whether B. sustained any damage by C.’s 
not returning within the time or not; nor did the giving of the note by 
C. discharge A.; nor the verbal declaration of B. that A. was free. 
Hempler v. Schneider, 258. 


. A. employed B. to effect a sale of a tract of land. B. sold the land to 


C. and C. executed his notes to A. for the purchase money, the first of 
which was for $400. A. then executed his note to B., payable when 
the $400 note from C. should be paid. When C.’s note became due, 
A. brought a suit upon it and attached C.’s property. Afterwards, 
upon C.’s paying $200, A. compromised the suit, and rescinded the sale 
of the land. Held, this was such a payment of C.’s note as entitled B. 
to recover on the note given to him by A. Vandemal v. Dougherty, 
277. 


. In anaction on an administrator’s bond, where the breach assigned was, 


that the administrator had failed to account for assets of the estate, and 
had converted the same to his own use, and the plea was the statutory 
plea of the general issue, tt was held, that proof that assets had come 
to the hands of the administrator did not make out a prima facie case 
for the plaintiff. State v. Price & Lusk, 431. 

Where a note, on its face, was for the sum of fifty-two 25-100 ——, tt 
was held that, from the denominator in the fraction, the word “ dol- 
lars’? was necessarily implied. Murrill v. Handy, 406. 


. Where two executors or administrators unite in one bond, they are joint- 


ly and severally liable, as principals, to indemnify the surety who has 
been subjected to the payment of money by the default of one of them. 
Overton v. Woodson, 453. 


. Where the defendant, in his answer, admits that he executed the note 


annexed to the plaintiff’s petition, in manner and form as charged in 
the petition, he cannot make the objection of variance when the plain- 
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BONDS AND NON-NEGOTIABLE NOTES—( Continued.) 
tiff unnecessarily offers the note in evidence. Cummings v. Gutridge, 
469. 

10. A bond of a county treasurer executed to the State, instead of the coun- 
ty, as required by statute, is good as-a common law bond. State v. 
Thomas, 503. 

11. A petition which charges that the treasurer has received money ® which 
he neglects and refuses to pay to the county,” does not sufficiently 
assign a breach of the bond. There must be an averment that war- 
rants have been drawn upon him by order of the county court. 1b. 

12. A bond exacted by a sheriff, to compel the delivery of property levied 
upon which is exempt from execution, is void, unless the defendant, 
either by act or omission, waives his rights. Robards v. Samuel, 555. 

13. The securities in a sheriff’s bond are liable for his failure to pay over 
money reeeived in his official capacity during the term of office cover- 
ed by their bond, although the money arose from a partition sale made 
by him during a previous term of office covered by a bond with differ- 
ent securities. Ingram’s Administrators v. McCombs § Farrar, 558. 


BOUNDARIES. 
See Evipence, 23. 


CHANCERY PROCEEDINGS. 
See Practice, 17, 18. 
CHARTER. 
See STREETs. 


CITY OF ST. LOUIS. 
See STREETS. 


COMMISSIONER IN CHANCERY. 
See Practice, 15, 17. 


COMMON CARRIERS. 
See Boats anp VESSELS, 1. 


CONSIDERATION. 
See Britis or ExcHANGE AND NeEGorIABLE NoTEs, 3, 8. 
1. The relinquishment by a married woman of her dower in real estate 
sold by her husband, is a good consideration for the notes given for the 
purchase money and made payable to her, as against her husband’s 
administrator. Caldwell v. Bower, 564. 
CONSTITUTION. 

1. The amendment to the state constitution, ratified in 1851, making the 
secretary of state elective, did not create a vacancy in that office. The 
incumbent continued to hold until his successor was elected pursuant 
to the law passed under that amendment; but after his successor was 
thus elected, he ceased to be the officer, although the term for which 
he was appointed, under the original constitution, had not expired. 
State v. Ewing, 515. 

2. Where an act establishing a new county within the limits of an old one 
is unconstitutional, the sheriff of the old county may proceed by quo 
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CONSTITUTION—( Continued.) 


warranto against the person assuming to act as sheriff of the new coun- 
ty. Staie v. Scott, 521. 


. It seems, that a clause in a law establishing a new county, requiring it 


to be submitted to a vote of the people who are to bear the conse- 
quent burdens, might not be held unconstitutional. I. 


4. Under the amendments to the state constitution, ratified in 1849, a law 


establishing a new county, by which an old one was reduced below 
the ratio of representation, was held unconstitutional, notwithstanding 
a proviso that, for the purposes of representation, the inhabitants of the 
new county should continue to vote as in the old one, until the popu- 
lation of the new county should entitle it to a representative. Ib. 


5. In a general law affecting private rights, which takes effect by its 


terms, a clause authorizing the county courts to suspend it at pleasure 
in their several counties, is unconstitutional and void, and may be 
stricken out of the act. So, the thirty-third section of the act con- 
cerning roads, approved March 3, 1851, is void. State v. Field, 529. 


6. A legislative divorce is unconstitutional. Bryson v. Bryson, 590. 
CONTRACT. : 
See Sreciric PeErForRMANCE. Bonps AND NON-NEGOTIABLE NOTES, 4, 5. 


Boats anp VEssELs, 1. AssumpsiT, 1. 


1. By the contract sued upon, the plaintiff bound himself to winter a cer- 


2. 


tain number of cattle for the defendant, and the defendant obligated 
himself to pay a stipulated sum for every head delivered in the spring 
“in good, thrifty order and condition.” Held, the plaintiff could not 
recover for the keeping of any cattle that died, or were not delivered in 
good, thrifty order and condition, although their death or ill-condition 
might not have been caused by any want of care on his part. Stonam 
v. Waldo, 489. 

In an action on a note given in advance for the hire of a slave for a 
fixed period, tt was held, that the master could not recover any thing, 
where he had taken the slave away from the defendant without legal 
cause, before the expiration of the contract term of service. Cald- 
well vy. Dickson, 575. 


CONTRIBUTION. 


1. 


One joint obligor in a forthcoming bond, who has been compelled to pay 
the whole amount of a judgment on the bond, may maintain an action 
for contribution against his co-obligor. Labeaume v. Sweeney, 153. 


CO-OBLIGORS. 
See Bonps anp Notes. 


CONVEYANCES. 
See Inrancy, 1. ApMrInisTRaTION, 1. Warranty, 1, 2, 3. HusBanp 


1. 


2. Under the act of 1817, a subsequent purchaser, who has not recorded his 


AND Wires, 1. 

At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a 
fee. Rector v. Waugh, 13. 
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CONVEYANCES—( Continued.) 


6. 


7. 


10. 


11. 


12. 








deed within three months from its date, cannot take advantage of the 
failure of a prior purchaser to record his deed within three months from 
its date. In such a case, the first purchaser, if his deed is first record- 
ed, has the better title. The same would be the case under the act of 
1821. Draper v. Bryson, 71. 


- Under the act of 1817, a prior unrecorded deed will prevail over a deed 


to a subsequent purchaser who has notice of it. 1b. 

A sheriffs deed under an execution against B., described the land con- 
veyed as thirty feet front by one hundred and fifty feet deep, upon which 
B.’s house stood ; bounded north by a lot owned by C., south by a va- 
cant lot, &c. More than twenty years afterwards, it appeared that B., 
in locating the thirty feet originally conveyed to him, and in building 
his house, had encroached fifteen feet upon the lot of C.; but B. and 
those claiming under the sheriff’s deed always remained in possession of 
the ground upon which the house stood. In a suit by the person claim- 
ing under the sheriff’s deed, for the fifteen feet of ground immediately 
south of the house, it was held, that it did not pass by that deed, as the 
metes and bounds therein given were not inconsistent with the further 
description of the lot conveyed, as thirty feet upon which the house stood. 
Mellon v. Hammond, 191. 


. V. by deed of gift, in 1837, conveyed a female slave to his grand- 


daughter “and her heirs forever.” A subsequent clause of the deed 
provided that if the donee should die leaving no lawful issue, the slave 
and her increase should be equally divided among the sons and daugh- 
ters of V. Held, V.’s grand-daughter took an absolute estate, and the 
remainder was void. Vaughn v. Guy, 429. 

Identity of name is prima facie evidence of the personal identity of a 
party toadeed. Flournoy v. Warden, 435. 

A deed must go to the jury when the party offering it makes outa 
prima facie case of execution. The court cannot hear counter evi- 


‘dence and exclude it from the jury. J. 
. A deed which described the land conveyed as “part of lot number 


three, which is more particularly known as the lot or part of lot on 
which the Hannibal hotel stood,’ was held to pass all the land on 
which the hotel stood, although it covered part of lot three, and part 
of an adjoining lot. Bates v. Bower, 550. 


. A deed is valid, as against the grantor and his heirs, although not ac- 


knowledged or proved and recorded. After the death of the grantor in an 
unacknowledged deed, without a subscribing witness, the grantee can- 
not maintain a bill against his heirs for a title. Caldwell v. Head, 561. 
A court cannot, by its decree, compel the registry of a deed which 
the statute does not authorize to be registered. Jb. 

If the grantee apprehends future difficulty in proving the execution, 
he may perpetuate the testimony. Jb. 

A grantee has no recourse against his grantor upon his covenant of 
warranty, for money paid to purchase in an adverse title without con- 
testation. Caldwell v. Bower, 564. 
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CONVEYANCES—( Continued.) 

13. A sheriff’s deed in which the land conveyed was described as “ all 
the right of W. in and to thirty-five acres,” in a specified quarter sec- 
tion, with no further description, was held sufficient to pass the title, 
parol evidence being given to identify the land. Proof that W. owned 
and lived upon one tract containing that quantity, and owned no other 
in that quarter section, and that these facts were notorious, is a suffi- 
cient identification. Bank v. Bates & Wise, 583. 


CORONER. 
See Wair, 1. 


CORPORATIONS. 

1. Municipal corporations are not liable for damages occasioned by the 
negligence of contractors. To create such liability, the relation of 
master and servant must exist. Barry v. City of St. Louis, 121. 

2. Neither an action for malicious prosecution, for slander, nor for false 
imprisonment, can be maintained against a corporation. Childs v. 
Bank, 213. 

COSTS. 

1. Under the twenty-third section of article one, of the act concerning 
“ costs,”? (R. C. 1845,) evidence of a tender before suit brought is 
admissible, although the defendant does not bring the money into court, 
nor show that he has always been ready to pay it. Klein v. Eichelber- 
ger, 326. 

COUNTY. 

See ConsTITUTION, 2, 3, 4. 
COUNTY COURT. 

See ADMINISTRATION. 

1. A county court made an order appointing a commissioner to let the 
building of a bridge to some undertaker who would wait for his pay 
“until the amount is received from the state out of the road and canal 
fund.” The commissioner, under this order, let the building of the 
bridge to A., who entered into a bond, which recited the order of the 
court, and contained an agreement “on the part of the county court, as 
said court,’ to pay a certain sum on the completion of the work, pro- 
vided that, “if there be not a sufficient amount of the dividend of the 
road and canal fund on hand, at the time of the completion of the 
bridge, the said undertaker is to wait on or indulge the said county 
by receiving of said county as fast as said funds shall arrive.”? After 
the completion of the work, A. received a warrant on the county 
treasurer, “ payable out of the road and canal fund,’? which was as- 
signed to the plaintiff. Held, the plaintiff could only look to the road 
and canal fund, and could not compel the county to pay the warrant 
out of its own proper funds. Pettis County v. Kingsbury, 479. 

3. An order by a county court that a certain sum be paid to a party as 
a gratuity, is not a judicial, but an administrative act, and may be re- 
voked at a subsequent term of the court. State v. Cooper County 
Court, 507. 
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® 
COURTS. 

1. It is no error for a court to hold a special term in one county, on a day 
fixed by law for the holding of court in another county in the same cir- 
cuit. The statute which says that no special term shall interfere with 
any other court to be held by the same judge (R. C. 1845, chap. 45, sec. 
54,) is merely directory. Lewin v. Dille §& Avery, 64. 

2. A court. of one county has no jurisdiction to quash an execution issued 
to the sheriff of that county from the court of another county. McDo- 
nald v. Tiemann, 603. 


CRIMES AND PUNISHMENTS. 
See EvipENcE, 29, 30, 31, 32. Hapeas Corpus, 1. 
1. A party taking the property of another under a fair color of right or 
title, is not guilty of larceny. State v. Homes, 379. 


COVENANT. 
See Warranty, 1, 2, 3. 
CURTESY. 
1. Tenancy by the curtesy exists in this state. Alexander v. Warrance, 
228. 
2. The husband is entitled to curtesy in the equitable estate of his wife. 
Db. 


DAMAGES. 
See Bitts or ExcHANGE AND NEGOTIABLE NOTES, 2,3. INJUNCTION, 1. 
LANDLORD AND TENANT, 4. Trespass, 1. 

1. Municipal corporations are not liable for damages occasioned by the 
negligence of contractors. To create such liability, the relation of 
master and servant must exist. Barry v. City of St. Louts, 121. 

2. As to measure of damages against a boat for failing to land a passenger 
at his point of destination, see Porter v. Steamboat New England, 290. 

3. In trover, the measure of damages is the value of the thing converted, 
at the time of the conversion. Thus, where the subject of the trover 
was a slave who died in the pessession of the defendant after demand 
and refusal, the plaintiff was entitled to recover his value. Carter v. 
Feland, 383. 

DEDICATION. 

1. Where A. dedicates land to the city for a street, and afterwards exe- 
cutes a conveyance to B. which includes the land so dedicated, parol 
evidence is admissible in a proceeding between the city and B. to show 
an agreement by B., at the time of receiving the conveyance, that the 
street should remain open. McKee v. City of St. Louis, 184. 

2. Land may be dedicated to public use without a deed. Ib. 

DEED. 
See CoNVEYANCES. 
DEPOSITIONS. 

1. Where a suit is commenced by attaching the defendant’s property, the 

plaintiff may take depositions before summons served or publication 
completed. Lewin v. Dille § Avery, 64. 
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INDEX. 
* 


DEPOSITIONS.—( Continued. ) 


2. 


DES 


1. 


2. 


3. 


The statement of the officer taking depositions, in the caption, that the 
taking of them was postponed from the day fixed in the notice until the 
following day, “by consent of parties,’ is evidence of such consent. 
Ib. 
CENT AND DISTRIBUTION. 


By a marriage contract between husband and wife, the slaves of the 
wife were conveyed to a trustee for her sole use and benefit, with power 
to dispose of the same by will at her decease. Held, this is a convey- 
ance of an absolute estate to the wife’s trustee. At her death, the bene- 
ficial interest in the slaves does not go to her husband, but to her next 
of kin under the statute of descents and distributions. Wright v. 
Pratt, 43. 

Tenancy by the curtesy exists in this state. Alexander v. Warrance, 
228. 

Under the third clause of the first section of the act concerning de- 
scent and distribution (R. C. 1845,) the grandfather, grandmother, 
uncles and aunts of the intestate, on the part of the parent from 
whom he inherited, are not preferred to his kindred in the same de- 
gree on the part of the other parent. Peacock v. Smart, 402. 


DETINUE. 


1. 


Under the act of 1835, the action of detinue, after the death of the de- 
‘fendant, did not survive against his administrator. McDermott v. 
Doyle, 352. 


DEVISE. 


1. 


4. 


5. 


A testator, in one section of his will, gave his wife a life estate in his 
mansion house and plantation. In the next section, he willed that “ all 
the residue and remainder” of his estate should remain with her, as 
long as she continued a widow, to be by her used, and in certain con- 
tingencies disposed of, for the benefit of herself and her children. Held, 
her power of disposal extends to the reversionary interest in the man- 
sion house and plantation. Norcum v. D’Cnch & Ringling, 98. 
Where there is a power of disposal, with a right to enjoy the money 
arising from its exercise, united in the same person, it is not necessary 
that the power should be strictly pursued. Jb. 

Where an estate is devised to one, with power to dispose of it absolutely 
for the benefit of the heir, there being no express estate for life limited 
to the devisee, a conveyance by him will passafee. Ib. 

Although the intent of the testator is to govern in construing his will, 
yet it is not necessary to search out his intent, in order to ascertain 
whether a power should be coupled with a condition, when none is ac- 
tually annexed to it. Ib. 

Where a will makes the consent of the executor necessary to give valid- 
ity to a sale by the widow of the testator, having the power of disposal 
for the benefit of herself and children, and the executor withholds his 
consent for a mere selfish reason, a court of equity will, on application, 
authorize a sale. Ib. 
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DEVISE—( Continued.) 

6. A testator devised real estate to his wife, “for and during her natural 

life, and after her death to descend to her children by him, equally, 

share and share alike.’’ Held, this created a vested remainder in the 
children. Jones v. Waters, 587. 


DIVORCE. 
See HusBAND AND WIFE, 3. 
1. A legislative divorce is unconstitutional. Bryson v. Bryson, 590. 


DOWER. 
See Huspanp AND WIFE, 3. 


EJECTMENT. 
1. An ejectment cannot be maintained upon an entry with the register and 
receiver against a patent. Griffith v. Deerfelt § Powell, 31. 
2. An outstanding title, which was in existence at the commencement of 
the suit, is a bar in ejectment, although extinguished by the plaintiff 
before trial. Norcumv. D’Cnch & Ringling, 98. 


ELECTION. 
See OrriceEr, 1, 2. 


EMANCIPATION. 
See Siave, 1. 


ENUREMENT. 

1. The common law implied no warranty, when partition was made between 
joint tenants and tenants incommon. The doctrine, which makes an 
outstanding title bought in by one joint tenant or tenant in common, 
enure to the benefit of his co-tenants, is one of equitable cognizance, 
and courts of equity mould and apply it so as to do justice among the 
tenants. Rector v. Waugh, 13. 

2. At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a 
fee. If one tenant in common conveys to another by a deed with war- 
ranty containing no such words, the warranty becomes extinct by the 
death of the grantee, and any after acquired title of the grantor does 
not, by virtue of it, enure to the heirs of the grantee. Ib. 


ERROR. 
See APPEAL. 


ESTOPPEL. 
See ENUREMENT, 2. 


EVIDENCE. 
See Recorps, 1. Deposirions. ATTACHMENT, 2. Bonps anp Nores, 
9. Costs, 1. 
1. In a suit by administrators, declarations of the intestate are not admis- 
sible evidence for them. Perry’s Administrators v. Roberts, 36. 
2. Before a party can prove the contents of a paper, he must prove the ex- 
istence of an executed original. Ib. 
3. A deed to a married woman will be presumed to be in the custody of 
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EVIDENCE.—( Continued.) 


her husband until his death, and afterwards of his personal representa- 
tives. McLain & Wife v. Winchester, 49. 

The statutory mode of compelling the production of papers does not 
supersede the common law mode of giving notice to produce and prov- 
ing contents. Ib. 


. Parol evidence is admissible to show that a bill of sale absolute on its 


face, was intended as a mortgage. Johnson v. Huston, 58. 


. A copy of a paper is not admissible in evidence, when the original is 


not accounted for and no notice has been given to produce it. Lewin 
v. Dille & Avery, 64. 


. Where one party introduces the books of the opposite party in evidence 


for one purpose, the latter may afterwards use them in evidence for a 
different purpose in the same suit. Jb. 


. A written contract cannot be read in evidence until its exeeution is 


proved. Ib. 


. Loose memorandums made by a book-keeper, not in the course of his 


employment, are not admissible in evidence against his principal. 
Lackey v. Schreiber, 146. 

Where A. dedicates land to the city for a street, and. afterwards executes 
a conveyance to B. which includes the land so dedicated, parol evidence 
is admissible, in a proceeding between the city and B. to show an 
agreement by B. at the time of receiving the conveyance, that the street 
should remain open. Land may be dedicated to public use without a 
deed. McKeev. St. Louis, 184. 

It seems, that a house cannot be proved to be a brothel by reputation. 
Loehner v. Home Mutual Insurance Co., 247. 

Proof of the purchase of slaves at a sheriff’s sale, and of possession 
under the purchase, makes a prima facie title in an action of replevin. 
Kingsbury v. Lane, 261. : 

The declarations of the assignor of a chose in action after assignment, 
are not admissible in evidence against his assignee. Garland v. Har- 
rison, 282. 

The affidavits taken before Recorder Hunt, under the act of 1824, are 
not competent evidence to establish the facts therein testified to. Gam- 
ache v. Piquignot, 310. 


. A survey is not admissible in evidence, unless it has been duly 


proved and recorded, in accordance with the practice in the office of 
the surveyor general. Ib. 

A certificate of confirmation issued by Recorder Conway, in 1839, upon 
an inspection of the proof taken before Recorder Hunt, under the act 
of 1824, is no evidence of title, the claim not having been included by 
Hunt in his list of confirmations. Ib. 

In an action upon a note given by one partner in the name of the firm, 
evidence is admissible that the note was given in part for a debt not 
growing out of the partnership business, and that this fact was known 
to the plaintiff. Kletn v. Etchelberger, 326. 
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EVIDENCE—( Continued.) 

18. Under the new code, one defendant is not a competent witness for his 
co-defendant. Young v. Croughton, 367. 

19, In an action by A. against B. for money advanced at the instance of C. 
on a contract made by C., in his own name, on behalf of B., with D., 
for the purchase of a boat, it was held that, under the system of prac- 
tice which prevailed prior to the adoption of the new code, C. was 
nota competent witness for A. Wéenston v. Wales, 370. 

20. The declarations of a party while in possession of personal property 
are not admissible in evidence in favor of a person claiming under him 
against the rightful owner. Carter v. Feland, 383. 

21. In an action on an administrator’s bond, where the breach assigned 
was, that the administrator had failed to account for assets of the es- 
tate, and had converted the same to his own use, and the plea was the 
statutory plea of the general issue, it was held, that proof that assets 
had come to the hands. of the administrator did not make out a prima 

Sacie case for the plaintiff. State v. Price & Lusk, 431. 

22. Identity of name is prima facte evidence of the personal identity of a 
party toadeed. Flournoy v. Warden, 435. 

23. Boundaries may be proved by a witness who is acquainted with the 

lines and corners run and established by the surveyor, though he never 

saw the land surveyed. It is not necessary to produce any plat of sur- 

vey or field notes. Weaver v. Robinett, 459. 

Negligence is not a conclusion of law from the fact that a boat passes, 

in the night, a point in the river known to be difficult for boats to pass. 

Ready v. Steamboat Highland Mary, 461. 

25. Where the question was, whether cattle, taken by plaintiff to winter, 

had died from disease or from plaintiff’s want of care, it was held, that 

a witness, who had taken cattle to winter from the same drove, might 

be permitted to state the condition through the winter of the cattle 

kept by him, what number of them died, in what manner he fed and 
took care of them, and how many had been affected with disease. 

Stonam v. Waldo, 489. 

A witness will not be permitted to state the symptoms and appearance 

of cattle that die from want of feed, unless he is an expert in such mat- 

ters. Ib. . 

27. In an action of assault and battery, evidence of abusive language used 
by the plaintiff towards the defendant’s niece and sister-in-law, a day 
or two before the assault, was held inadmissible in mitigation. Collins 
v. Todd, 537. 

28. A defendant cannot, after proving the plaintiff’s statements immediately 
after the difficulty as to its origin, prove his own statement, in reply. 
Ib. 

29. On a charge against A., of an assault with intent to kill B., no remarks 
or threats affecting A., made by B. to a third party previously to the 
assault, are admissible in evidence in A.’s behalf; certainly not, when 
it does not appear at what time they were communicated to him. 

State v. Jackson, 544, 
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30. Declarations of B. some months after the assault, in palliation of 


A.’s guilt, are not admissible. 1b. 

Nor is evidence of B.’s general bad and dangerous character admis- 
sible, he being unoffending when assaulted. Ib. 

Evidence of threats made by B. is not admissible, if sufficient time 
had elapsed for the blood to cool. Ib. 


33. Parol evidence is not admissible to show that the maker of a note, 


which purports to be payable absolutely, only promised to pay ona 
condition. Jones v. Jeffries, 577. 


34, A sheriff’s deed in which the land conveyed was described as “ all the 


right of W. in and to thirty-five acres,’ in a specified quarter section, 
with no further description, was held sufficient to pass the title, parol 
evidence being given to identify the land. Proof that W. owned and 
lived upon one tract, containing that quantity, and owned no other in 
that quarter section, and that these facts were notorious, is a sufficient 
identification. Bank v. Bates & Wise, 583. 


EXECUTION. 
See Practice, 23. Bonps ann Nores, 12. 
1. The act of 1849, exempting property owned by a married woman be- 


fore marriage from sale under execution against her husband, in certain 
cases, does not affect the right of the husband to receive and dispose of 
his wife’s property. Boyce’s Administrator v. Cayce, 47. 

2. A purchaser at a sheriff’s sale under execution is not affected by any 
irregularity in the sheriff’s proceedings in making the sale, unless he 
has participated in occasioning it, or there has been some departure 
from the requirements of the law, for some fraudulent purpose. Thus, 
if the sheriff should not give the notice of the sale required by law, it 
would not affect an innocent purchaser. Draper v. Bryson, 71. 

3. Where the plaintiff in an execution directs the sheriff to suspend a levy 
until further orders, and keeps it suspended until crowded by younger 
executions or attachments, his execution will be held constructively 
fraudulent against such subsequent executions or attachments. Field 
& Beardslee v. Liverman, 218. 


4. Where A. executes a bond to convey certain land to B. , on the payment 


of a specified sum, after a tender of the amount, B. has such an inter- 


est in the land as is subject to sale under execution. Anthony v. 
Rogers, 394. 


5. E. executed a bond to convey to S. a tract of land, upon payment of the 


6. A court of one county has no jurisdiction to quash an execution issued 





purchase money in four instalments, and 8S. entered into possession. 
After two of the instalments were paid, E. recovered judgment for the 
third, and caused the execution to be levied on the land, which was 
sold and P. became the purchaser. E. was present at the sale and 
bid for the land. Held, P. only acquired the interest of S. which was 
the right to a deed upon payment of the balance of the purchase 
money. Phillips v. Edmonson, 579. 
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EXECUTION—( Continued.) 
to the sheriff of that county from the court of another county. Mc- 
Donald v. Tiemann, 603. 


EXECUTOR DE SON TORT. 
1. Mere acts of kindness and charity do not render a person liable as execu- 
tor de son tort. Graves? Administrator v. Poage, 91. 


EXTINGUISHMENT. 
See RELEAsE, 4. 

1. Where a surety in a bond was indemnified by a stranger, to whom, on 
payment of the indemnity, he assigned his recourse against the princi- 
pal, it was held, that the liability of the principal was not extinguished 
by the payment of the indemnity, but the assignee, in the name of the 
assignor, may recover against him. Labeawme v. Sweeney, 153. 


FAILURE OF CONSIDERATION. 
See Bitts or ExcHANGE AND NEGOTIABLE NoreEs, 8. 


FALSE IMPRISONMENT. 
1. An action for false imprisonment cannot be maintained against a corpo- 
ration. Childs v. Bank, 213. 


FEES. 
See Law Commissioner, 1. 
1. Under the act concerning “ fees’? (R. C. 1845,) a sheriff is not entitled 
to a per diem both for the attendance of himself and his deputy upon 
the same court. Crouch v. Plummer, 420. 


FOREIGN JUDGMENTS AND LAWS. 
1. A clerk, in certifying a record of a court of another state, used the 
words “ my seal of office”’ in his attestation, instead of “ the seal of the 
court.” Held, sufficient. McLain §& Wife v. Winchester, 49. 


FRAUDS AND PERJURIES. 
See ATTACHMENT, 2, 3. 

1. Where A. and B. assign a lease by way of mortgage to secure a credi- 
tor, and afterwards, by a fraudulent combination with C. to defraud 
the creditor, suffer the lease to be forfeited, and C. takes a new lease, 
the latter will be held a trustee for the benefit of the creditor. Aspin- 
all v. Jones, 209. 


FRAUDULENT CONVEYANCES. 

See ParTNERSHIP, 1. ATTACHMENT, 3. 

1. Where a debtor fraudulently transfers his stock in trade, the course for 
the creditor to pursue is, not to sue the transferee on his demand, but to 
levy upon the property under an execution or attachment against the 
original debtor. Aspinall v. Jones, 209. 

2. The fifth section of the act concerning fraudulent conveyances, (R. C. 
1845,) which provides that a party remaining in possession of slaves 
five years under a pretended loan, shall be taken to be the owner as to 
his creditors and vendees, &c., does not apply to a loan, in another 
state, of slaves which the bailee afterwards brings into this state; at 
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FRAUDULENT CONVEYANCES—( Continued.) 
least not, unless the possession of the bailee, or those claiming under 
him, continues five years after the slaves are brought within this state. 
Carter v. Feland, 383. 
FREEDOM. 
See Stave, 1. 


GUARDIAN AND WARD. 
See ApMINISTRATION, 6. 
HABEAS CORPUS. 

1, The fact that the jury, before whom a prisoner has once been tried 
upon an indictment for a capital offence, was discharged by the court 
for disagreement, before the end of the term, without his consent and 
in his absence, will not authorize his release on habeas corpus. Ex 
parte Ruthven, 541. , 

HUSBAND AND WIFE. 
See ConsIDERATION, 1. 

1. By a marriage contract between husband and wife, the slaves of the 
wife were conveyed to a trustee for her sole use and benefit, with pow- 
er to dispose of the same by will at her decease. Held, this is a con- 
veyance of an absolute estate to the wife’s trustee, and not merely an 
estate during her life. At her death, the beneficial interest in the slaves 
does not go to her husband, but to her next of kin, under the statute of 
descents and distributions. Wright v. Pratt, 43. 

. The act of 1849, exempting property owned by a married woman be- 
fore marriage from sale under execution against her husband in certain 
cases, does not affect the right of the husband to receive and dispose of 
his wife’s property. Boyce’s Administrator v. Cayce, 47. 

. A woman who has been divorced from her husband is not, at his death, 
entitled to the benefit of sections twenty-nine and thirty of article two of 
the act concerning administration, (R. C. 1845.) Dobson’s Adm’r v. 
Butler’s Adm’r, 87. 

. No trust results to a husband, who purchases property and causes it to 
be conveyed to his wife’s trustee. Alexander v. Warrance, 228. 

. A husband is entitled to curtesy in the equitable estate of his wife. The 
tenancy by the curtesy exists in this state. Id. 

. The endorsement by a married woman of a bill of exchange, payable 
to her order, in the presence of, and with the consent of her husband, 
will pass the title. Menkens v. Heringhi, 297. 

- D. having another wife living, imposed himself upon the plaintiff, and 
induced her to marry him. After the marriage, he took possession of 
personal property belonging to her, and sold it to the defendant, who 
bought in good faith. Held, the title passed. Depew v. Robards, 580. 

INDICTMENT. 
See Crimes AND PUNISHMENTS. 


INFANCY. 
1. Where an infant executed a deed, and after coming of age, expressed 
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satisfaction with her bargain, received part of the consideration money, 

and spoke of her intention to make a confirmatory deed, but died sud- 
denly without having done so, it was held, that this was a sufficient 
ratification. Ferguson v. Bell’s Administrator, 347. 


INJUNCTION. 
1. A bond given to obtain an injunction of a judgment at law was condi- 


tioned that the defendant in the judgment should pay “all sums of 
money, damages and costs that should be adjudged against him, if the 
injunction should be dissolved.”? The injunction was dissolved, and the 
decree was that the bill be dismissed, and that the complainant pay the 
costs of the injunction suit. Held, the securities in the bond are not 
liable to pay to the defendant in the injunction suit the amount of the 
judgment enjoined; nor the costs of that suit, unless he had first paid 
them to the officers entitled to them. Corder v. Martin, 41. 


INSURANCE. 
1. 


Where the charter of a mutual insurance company provided that, if the 
assured should fail to state in his application, which was made a part 
of the policy, any incumbrance that might exist on the insured premi- 
ses, his policy should be void, it was held, that a failure to disclose an 
incumbrance avoided the policy, whether the incumbrance was mate- 
rial to the risk or not—that the representations which were made a part 
of the policy became warranties. Loehner v. Home Mutual Insurance 
Company, 247. 


. In an action on such a policy, parol evidence would not be admissible 


> 





to show that the assured mentioned the incumbrance to the agent of 
the company, at the time of his application, and that the agent said it 
was so small, that it need not be reduced to writing. Ib. 

Although a failure to disclose an incumbrance would avoid such a poli- 
cy, as to the house insured, yet it would not avoid it as to furniture insur- 
ed in the same policy, but separately appraised, unless the fact con- 
cealed was shown to be material to the risk. Ib. 

In determining the materiality of a fact suppressed, with regard to the 
use of the premises upon which insurance in sought, only the natural 
consequences of such use are to be regarded. Thus, acts of lawless 
violence upon a bawdy house, by which it is burned down, are not the 
natural consequences of .its use as.a bawdy house. Ib. 

A policy may be void in part, and valid in part, if the subject matter is 
capable of being separated. Jb. 

A policy of insurance on a boat contained this clause : “‘ Provided, that 
the insurers shall not be liable for any partial loss, except in cases of 
general average, unless said loss amounts to ten per cent. on the agreed 
value in this policy, exclusive of all expenses of ascertaining and prov- 
ing the same; nor for damage or loss arising from or caused by the said 
steamboat being unduly laden; nor for any damage or loss arising from 
the bursting of boilers, collapsing of flues, or breaking of engines, unless 
from unavoidable external cause, or from any consequences resulting there- 
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INDEX. 


JSrom.”? Held, the exemption from liability for loss caused by the 
bursting of boilers, &c., extends to cases of total as well as of par- 
tial loss. Roe & Kercheval vy. Columbus Insurance Co., 301. 
- Where the boiler of a boat burst and tore away the stanchion support- 
ing the upper deck, so that it fell down into the furnace and took fire, 
and the fire could not be checked, so that the boat had to be scuttled, 
was held, that the bursting of the boiler was the immediate and prox- 
imate cause of the loss, and that it was within the exemption in the 
policy. Ib. 


8. Quere, As to the true construction of the words, “or from any con- 


sequences resulting therefrom?” Ib. 


9. A policy of insurance upon a boat contained the following clause: “In 


case of partial damage over ten per cent. this company to pay in pro- 
portion as the sum insured is to the whole value of said boat; but not 
accountable for damages done by the bursting of a boiler or boilers, or 
the breaking of machinery, except when caused by external violence.” 
The circumstances of the loss were the same as in the preceding case 
of Roe § Kercheval v. Columbus Insurance Co. Held, the principles de- 
cided in that case apply to the present. McAllister v. Tennessee Ma- 
rine and Fire Insurance Co., 306. 


INTEREST. 
1. The maker of a note secured by mortgage, cannot, as against a third 


party owning the equity of redemption, increase the charge upon the 
land by confessing a judgment, and thus compounding the interest. 
McGready v. McGready, 597. 


INTERPLEADER. 


1. In a suit by a widow upon notes made payable to her, the administra- 


tor of her husband cannot interplead to claim them as belonging to his 
estate. Caldwell v. Bower & Johnston, 564. 


JOINT TENANTS AND TENANTS IN COMMON. 


1. The common law implied no warranty, when partition was made be- 
tween joint tenants and tenants in common. The doctrine, which 
‘makes an outstanding title bought in by one joint tenant or tenant in 
‘common enure to the benefit of his co-tenants, is one of equitable cog- 
nizance, and courts of equity mould and apply it so as to do justice 
among the tenants. Rector v. Waugh, 13. 

. At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a- 
fee. If one tenant in common conveys to another by a deed with war- 
ranty containing no such words, the warranty becomes extinct by the 
death of the grantee, and any after acquired title of the grantor does not, 
by virtue of it, enure to the heirs of the grantee. Ib. 


JUDGMENTS OF SISTER STATES. 


_ See Foreign JUDGMENTS AND Laws. 















































JUDGMENTS. 
1. A scire facias to revive a judgment against an administrator, instead of 
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2. 
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having a sheriff’s return of service upon it, had an acknowledgment 
signed by the administrator, that it was personally served upon him. A 
judgment by default was afterwards rendered against the administrator. 
Held, this judgment was not void, and cannot be objected to in a collat- 
eral proceeding. Draper v. Bryson, 71. 


. A judgment of the St. Louis law commissioner, refusing to make an or- 


der on a justice of the peace, is not such a judgment as an appeal can 
be taken from. Ladue v. Spalding, 159. 


. Where A. furnished money to B. with which to purchase a judgment on 


their joint account, and A. suffered B. to take the assignment in his own 
name, and B. afterwards assigned the judgment to C., who had no no- 
tice of A.’s claim, it was held, that C. could hold the money collected 
on the judgment, as against A. Garland v. Harrison, 282. 

A justice of the peace has power to take a confession of judgment, on 
a day other than his regular lawday. Huff v. Knapp, 414. 


. The maker of a note secured by mortgage, cannot, as againat a third 


party owning the equity of redemption, increase the charge upon the 
land by confessing a judgment, and thus compounding the interest. 
McGready v. McGready, 597. : 


. A justice of the peace cannot be compelled by mandamus to alter the 


entry of a judgment upon his docket. It seems, that if the entry does 
not show whether the judgment was upon the merits or not, parol evi- 
dence would be admissible in a second suit on the same demand, to 
show the true character of the judgment, and thus avoid its effect as a 
bar. Garnett v. Stacy, 601. 


JURISDICTION. 
1. 


A party may give jurisdiction to an inferior court by a voluntary renun- 
ciation of a part of his demand. Hempler v. Schneider, 258. 

A court of one county has no jurisdiction to quash an execution issued to 
the sheriff of that county from the court of another county. McDo- 
nald vy. Tiemann, 603. 


JUSTICES OF THE PEACE. 
1. 


The superintending control over justices of the peace given by the 
constitution to the circuit courts is not interfered with by the powers 
conferred on the St. Louis law commissioner. Ladue v. Spalding, 
160. 

A justice of the peace has power to take a confession of judgment, on a 
day other than his regular law day. Oyster v. Shumate, 12 Mo., and 
Hunter v. Reinhard, 13 Mo., overruled. Huff v. Knapp, 414. 


3. A justice of the peace cannot be compelled by mandamus to alter the 


entry of a judgment upon his docket. It seems, that if the entry does 
not show whether the judgment was upon the merits or not, parol evi- 
dence would be admissible in a second suit on the same demand, to 
show the truecharacter of the judgment, and thus avoid its effect as 
a bar. Garnett v. Stacy, 601. 
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JUSTICES’ COURTS. 
; 1. 


2. 


4. 


5. 


INDEX. 


Under section twenty-six of article five, of the act concerning justices? 
courts, (R. C. 1845,) the only consequence of a failure to deny the ex- 
ecution of a note sued upon under oath, is to relieve the plaintiff from 
the necessity of proving its execution. Under a plea of non est fac- 
tum without affidavit, every other defence is admissible. Klein v. 
Eichelberger, 326. 


LANDLORD AND TENANT. 


1. A person who receives an absolute assignment of a lease is liable for 


the rent, whether he enters into possession or not. Smith v. Brinker 
& Rippey, 148. 

A fee farm rent will be upheld in this state. Alexander v. Warrance, 
228. 


3. A landlord is not bound to repair unless he covenants so to do in his 


lease. Vaiv. Weld, 232. 
Nor is he liable to his tenant for damages caused by a nuisance on the 
leasehold premises, unless upon some contract, or unless the nuisance 
arises from some act with which he is connected. Ib. 

A. leased to B. a farm, with “ water privileges from the mill-pond for 
turning a wheel to drive a saddle-tree manufactory.”? Held, A. was 
not bound to keep the mill dam in repair, nor to keep sufficient water 
in it to drive the saddle-tree factory. He was only liable for some 
misfeasance in respect to the matter, and not for any nonfeasance. 
Morse v. Maddox, 569. 


‘ 


LANDS AND LAND TITLES. 
1. 


Although our statute allows an action of ejectmen} to be maintained or 
defended upon an entry with the register and receiver, yet it is only 
where the adverse party has not a better title. A patent is a better 
legal title than such anentry. Griffith v. Deerfelt § Powell, 31. 

It is the settled course of decision in this state that a claimant to land 
under the act of congress of 1812, did not lose his land by a failure 
to prove up his claim before the recorder of land titles under the act 
of May 26, 1824, but may establish his claim in the courts of the 
country, by proof of cultivation and possession prior to December 
20, 1803. But if the recorder who took the proof under the act of 
1824, failed to issue a certificate of confirmation, or to include the 
claim in his list furnished to the surveyor general, neither a certificate 
of confirmation, nor any other document issued by his successor in 
office, many years afterwards, upon an inspection of the proof taken 
before him, is any evidence of title; certainly not, when the acts of 
the recorder issuing the documents are not recognized by the United 
States government. Gamache v. Piquignot, 310. 

The affidavits taken before Recorder Hunt, under the act of 1824, are 
not competent evidence to establish the facts therein testified to. 1b. 
A survey is not admissible in evidence, unless it has been duly approv- 
ed and recorded, in accordance with the practice in the office of the 
surveyor general. Ib. 
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LAND AND LAND TITLES—( Continued.) 
5. Under the act of 1812, the cultivation of part of a tract of land, under 
claim of the whole, is a cultivation of the whole tract. Jb. 


LARCENY. 
1. A party taking the property of another under a fair color of right or 
title, is not guilty of larceny. State v. Homes, 379. 


LIMITATIONS. 

1. Where a bill was filed by heirs in time to save their rights from being 
barred by the statute of limitations, but a summons did not issue until 
afterwards, owing to an understanding that the defendants would ap- 
pear without a summons, the snit will be held not to be barred by the 
statute. Wright v. Pratt, 43. 

2. Possession of personal property must be adverse to be protected by the 
statute of limitations. McLain v. Winchester, 49. Carter v. Feland, 
383. 

3. An administrator cannot avail himself of the lapse of three years, as a 
bar to a demand against the estate of his intestate, unless he has given 
notice of his letters, in the manner, and within the time prescribed by 
law. Bryan v. Mundy’s Adm’r, 556. 


LAW COMMISSIONER. 
See JusTices oF THE PEACE. 
1. The law commissioner cannot file the papers in a case appealed from a 
justice, and affirm the judgment for the non-payment of his fee. Boyle 
v. Skinner, 246. 
MALICIOUS PROSECUTION. 
1. An action for malicious prosecution cannot be maintained against a cor- 
poration. Childs v. Bank, 213. 
MANDAMUS. / 
1. A mandamus is served by delivering the writ to the person to whom it is 
directed ; and he makes his return to it. It is no service of the writ for 
the officer to offer to read it, and then keep it, and make his return upon 
it, as he would upon a summons, Ladue v. Spalding, 159. 
2. An appeal does not lie from the refusal of an application for a manda- 
* mus. Ib. . ce 
3. A justice of the peace cannot be compelled by mandamus to alter the 
entry of a judgment upon his docket. It seems, that if the entry does 
not show whether the judgment was upon the merits or not, parol evis 
dence would be admissible in a second suit on the same demand, to show 
the true character of the judgment, and thus avoid its effect as a bar. 
Garnett v. Stacy, 601. 


MARRIAGE CONTRACT. 
See Hussanp anv Wires, 1. 
MASTER AND SERVANT. 
1. Municipal corporations are not liable for damages occasioned by the 
negligence of contractors. To create such liability, the relation of 
master and servant must exist. Barry v. City of St. Louis, 121. 





















628 INDEX. 


MASTER AND SERVANT—( Continued.) 
2. A master will only be excused for discharging his servant before the 
expiration of the contract term of service, by his failure or incom- 
petency to render the services which he contracted to render, or some 
misconduct. If he discharges him for want of competent skill, he will 

still be liable for the benefit he has received. Sugg v. Blow, 359. 

2. If the master, when sued upon the contract, relies on the defence that 
he was induced to make it by the fraud of the plaintiff, he should so 
state in his answer ; if he discharged him for improper conduct, he 
should state what the impropriety was ; if for a failure to do the work 
contracted to be done, he should state in what particular, and the work 


which he failed to do must appear to be such as is required by the con- 
tract. Ib. 


MECHANICS’ LIENS. 
1. Where in a demand filed by a person seeking to avail himself of the 
benefit of the act concerning mechanics’ liens, services for which he 
might have a lien are combined with other charges for which no lien is 
given, and the whole summed up in one item, so that it is impossible to 
ascertain from the account filed how much of the gross charge is a lien, 
the party will lose the whole benefit of the act. Edgar v. Salisbury, 

271. 

2. An agent employed to disburse money and pay off hands in the building 
of a house, has no lien for his services. Ib. 

MORTGAGE. 
See Evipence, 5. 

1. The maker of a note secured by mortgage, cannot, as against a third 
party owning the equity of redemption, increase the charge upon the 
land by confessing a judgment, and thus compounding the interest. 
McGready v. McGready, 597. 

MUNICIPAL CORPORATIONS. 
See CorPoRATIONs. 
NUISANCE. 
See LANDLORD AND TENANT, 4. 
OFFICER. 
See PrincriPpAL AND AGENT, 5. 

1. In the act of 1849, organizing McDonald county, which provided for 
the immediate election of county officers ‘to serve until the general 
election,” the words “ general election” refer to the next general elec- 
tion for officers throughout the state, in August, 1850, and not to the 
several elections of the same county officers in other counties of the 
state. State v. King, 511. : 

2. The amendment to the state constitution, ratified in 1851, making the 

secretary of state elective, did not create a vacancy in that office. The 
incumbent continued to hold until his successor was elected pursuant to 
the law passed under that amendment; but after his successor was thus 
elected, he ceased to be the officer, although the term for which he was 
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OFFICER—( Continued.) 
appointed, under the original constitution, had not expired. State v. 


Ewing, 515. 


OFF-SET. 
See SET-oFF. 


PARTNERSHIP. 

Partnership effects, transferred by one partner in fraud of his co-partners, 
will be held by third persons who receive them with information of the 
fraud, or without consideration, as trustees for the benefit of the firm. 
Croughton v. Forrest, 131. 

2. Money advanced by one person to another upon faith of an agreement 
that a partnership should be entered into between them, may be recover- 
ed back if the party to whom it is advanced refuses to comply with the 
agreement. Kerrigan v. Kelly, 275. 

3. In an action upon a note given by one partner in the name of the firm, 
evidence is admissible that the note was given in part for a debt not 
growing out of the partnership business, and that this fact was known 
to the plaintiff. Klein v. Eichelberger, 326. 


PATENT. 
1, A patent is a better legal title than an entry with the register and re- 
ceiver. Griffith v. Deerfelt §& Powell, 31. 


PAYMENT. 

1. A. employed B. to effect a sale of a tract of land. B. sold the land to C. 
and C. executed his notes to A. for the purchase money, the first of 
which was for $400. A. then executed his note to B., payable when 
the $400 note from C. should be paid. When C.’s note became due, 
A. brought a suit upon it and attached C.’s property. Afterwards, up- 
on C.’s paying $200, A. compromised the suit, and rescinded the sale of . 
the land. Held, this was such a payment of C.’s note as entitled B. to 
recover on the note giventohim by A. Vandemal v. Dougherty, 277. 

2. The acceptance by a creditor of the note of a third person, in satisfac- 
tion of a debt, extinguishes the liability of the original debtor. Wade 
& Osborne v. Goldsberry, 270. 


PLEADING. 
See ABATEMENT, 1. 

1. Where several persons agree in writing to contribute towards the de- 
fence of a suit, and the proportion of one who fails to comply with his 
agreement is paid by the others pro rata, they cannot maintain a joint ac- 
tion to recover it back. Lindell v. Brant, 150. 

2. Where a person seeks to recover money wrongfully obtained by the de- 
fendant under color of judicial proceedings, his petition must contain 
such averments as will exclude the idea that the money could have been 
lawfully obtained. Funkhouser & Pottle v. How, 225. 

3. Under the new code, multifariousness is still an objection to a pleading, 
but it must be made before the hearing of acause. Alexander,v. War- 

rance, 228, 
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PLEADING—( Continued.) 
4. 


10. 


INDEX. 


A receipt in full from the plaintiff, after suit brought, is a good defence 
by way of a plea puis darrein continuance. Wade & Osborne v. Emer- 
son & Goldsberry, 267. 


. To entitle the endorsee of a negotiable note to his statutory damages, it 


is not necessary that he should expressly aver in his declaration that he 
is a holder for value. Clark v. Schneider, 295. 


. Under section twenty-six of article five of the act concerning justices? 


courts, (R. C. 1845,) the only consequence of a failure to deny the ex- 
ecution of a note sued upon under oath, is to relieve the plaintiff from 
the necessity of proving its execution. Under a plea of non est factum 
without affidavit, every other defence is admissible. Klein v. Eichel- 
berger, 326. 


- Where a defendant answered that he did not owe the demand sued upon 


because he had paid it, it was held no error to refuse to allow him, at 
the trial, to strike out the averment of payment, and stand upon a sim- 
ple denial of his indebtedness, so as to throw upon the plaintiff the bur- 
den of proving his demand. Weirick v. Shields, 334. 


- Qu. Is a simple denial of indebtedness a sufficient answer? 2. 
. If a master, when sued by his servant upon a contract of hiring, relies 


on the defence that he was induced to make it by the fraud of the plain- 
tiff, he should so state in his answer ; if he discharged him for impro- 
per conduct, he should state what the impropriety was ; if for a failure 
to do the work contracted to be done, he should state in what particular, 
and the work which he failed to do must appear to be such as is requir- 
ed by the contract. Sugg v: Blow, 359. 

The new code does away with the old rule in respect to the weight of 
an answer in chancery, If the answer sets up new matter in defence, 
the burden of proof is on the defendant. Walton v. Walton, 376. 
Where the defendant, in his answer, admits that he executed the note 
annexed to the plaintiff’s petition, in manner and form as charged in the 
petition, he cannot make the objection of variance, when the plaintiff 
unnecessarily offers the note in evidence. Cummings v. Gutridge, 469. 
A petition which charges that the treasurer has received money “ which 
he neglects and refuses to pay to the county,”? does not sufficiently as- 
sign a breach of the bond. There must be an averment that warrants 
have been drawn upon him by order of the county court. State v. 
Thomas, 503. 

Under the code, a plaintiff can only recover on the cause of action al- 
leged in his petition. Thus, under a petition for goods sold and deliver- 
ed, he cannot recover on a state of facts which constitute a trespass de 
bonis asportatis. Link v. Vaughn, 585. 


14. The petition charged the defendant with wrongfully taking personal 


property belonging to the plaintiff. The answer alleged that the defend- 
ant took the property, as constable, under an execution against a third 
party in whose possession it was, but did not rebut the allegation that it 
was the property of the plaintiff. Held, the answer was properly 
stricken out. Barley v. Cannon, 595. 
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POLICY. 
See INSURANCE. 
1. A policy may be void in part and valid in part, if the subject matter is 
capable of being separated. Loehner v. Home Mutual Ins. Co., 247. 


POWERS. 
See DEvIsE. 


PRACTICE. 
See Venve. Supreme Court. , 
1. The statutory mode of compelling the production of papers does not 
supersede the common law mode of giving notice to produce and prov- 

ing contents. McLain & Wife v. Winchester, 49. 

2. Under the new practice, where the trial is by the court without a jury, 
the party wishing a review of the finding of the facts must make out a 
case, setting forth the facts he wishes found differently, and the evidence 
bearing upon them. Giboney v. Bedford & Kitchen, 56. 

3. It is error to instruct upon the weight and sufficiency of evidence. 
Schnerr v. Lemp, 142. 

' 4, It is error to give contradictory instructions. 1b. 

5. Under the code, where the trial is by the court sitting as jury, it is im- 
proper practice to ask instructions, and a judgment will not be reversed 
for a refusal to grant them. Clouse v. Maguire, 158. 

6. Although, under the new code, a plaintiff may unite in his petition as 
many causes of action as he may have, yet each cause must be dis- 
tinctly and separately stated. Childs v. Bank, 213. 

The objection of mulfifariousness to a pleading must be made before 

hearing. Alexander v. Warrance, 228. 

8. The law commissioner cannot file the papers in a case appealed from a 

justice, and affirm the judgment for the non-payment of his fee. Boyle 

v. Skinner, 246. 

9. A judgment by default is properly rendered, when no answer is filed 

within time nor before judgment is taken; nor is it error to refuse to set 

such a judgment aside, when the affidavit filed with the motion discloses 
no diligence and no excuse for the failure to answer within time. Ed- 

wards v. Watkins, 273. 

Where an instruction given, when taken by itself, is erroneous, but is 

properly qualified by another instruction given, the judgment will not 

be reversed. Gamache v. Piquignot, 310. 

11. An appeal from a justice cannot be dismissed on account of the small- 
ness of the sum in controversy. Whitsett v. Gharky, 325. 

12. Unintelligibility of instructions a ground of reversal. Crole v. Thomas, 
329. 

13. A defendant answered that he did not owe the demand sued upon, be- 
cause he had paid it. It was held no error to refuse to allow him at 
the trial to strike out the averment of payment and stand upon a simple 
denial of the indebtedness, so as to throw upon the plaintiff the burden 
of proving his demand. Weirick v. Shields, 334. 

14, An instruction, that a plaintiff who is suing for his services upon a 
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PRACTICE—( Continued.) 


15. 


19. 


20. 


INDEX. 


quantum meruit cannot recover unless he proves a contract, is erroneous. 
Waldstein v. Bredell & Baldwin, 352. 

Under the 16th article of the new code, there is a distinction between 
a referee and a commissioner. A referee is named by the consent of 
the parties. A commissioner can only be appointed, when the parties 
do not agree on a reference. Walton v. Walton, 376. 


16. A referee should proceed according to the act concerning arbitrations 


and references (R. C. 18453) he should find the facts upon which his 
judgment is based, and should report the testimony of witnesses taken 
before him. His report becomes the judgment of the court, and can 
only be reviewed in the manner prescribed in section three of article 
fifteen of the code, concerning trials by the court. Jb. 


. A commissioner, appointed under the 5th section of the 16th article of 


the new code, will proceed in the manner pointed out by the 4th article 
of the act concerning chancery practice, (R. C. 1845.) His proceed- 
ings, after being passed upon by the court below, will be reviewed in 
the supreme court on appeal or writ of error, the report being made a 
part of the record by a bill of exceptions. 1b. 


18. The new code does away with the old rule in respect to the weight of 


an answer in chancery. If an answer sets up new matter in defence, 
the burden of proof is on the defendant. Ib. 

It is not error for a court to refuse to give instructions which are mere 
commentaries on evidence. State v. Homes, 379. 

A deed must go to the jury when the party offering it makes out a prima 
facie case of execution. The court cannot hear counter evidence and 
exclude it from the jury. Flournoy v. Warden, 435. 

In a proceeding for the sale of a decedent’s land, it is not necessary 
that guardians ad litem should be appointed for minor heirs. Overton 
v. Johnson, 442. 

The term “family,” as used in the act regulating the service of pro- 
cess, is not confined to persons under the control, or in the employ of 
the defendant. Thus, if a son takes his widowed mother to reside with 
him, she is a member of his family, within the meaning of the statute. 
Ellington v. Moore, 424. 

When a judgment of a circuit court has been affirmed by the supreme 
court with damages, the clerk of the circuit court may issue execution 
upon such affirmed judgment; nor is it necessary that an order of the 
circuit court should first be obtained. Wilburn’s Administrator v. 
Hall, 471. 


. For a summary of the practice to be pursued under the code, where 


the trial is by the court without a jury, see the case of Bates v. Bower, 
550. 


. Under the code, where the trial is by the court without a jury, the 


judgment will be reversed, unless the court finds and states on the 
record the facts on which its judgment is based, and unless the facts 
found support the judgment. Jb. 
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PRACTICE—( Continued.) 
25. Under the code, a plaintiff can only recover on the cause of action 
alleged in his petition. Thus, under a petition for goods sold and de- 
livered, he cannot recover on a state of facts which constitute a tres- 
pass de bonis asportatis. Link v. Vaughn, 585. 
PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 
See Haseas Corpus, 1. 

1. Whether a prosecutor shall be compelled to elect on which count of an 
indictment he will proceed, is a matter of discretion with the court; 
where the same offence is charged in different forms, the court may 
very properly refuse to compel anelection. State v. Jackson, 544. 


PRESUMPTION. 
See EvipEnce, 3. 


PRINCIPAL AND AGENT. 
See Evipence, 9. 
1. Where an agent disobeys the instructions of his principal, the latter, in 
a suit between them, will not be held to have ratified his acts because of 
a failure to notify him of his dissent. Lewin v. Dille & Avery, 64. 
2. The acts of an agent within the scope of his usual employment are 
binding on the principal, as to third persohs, until they have notice of 
a revocation of the agent’s authority. Lanwthe v. Dock Company, 204. 
3. The rule that the act of an agent, after the death of his principal, is 
void, only applies to those acts which must be done in the name of the 
principal, and not to those which the agent may do in his own name. 
Thus, where A., as agent of B., after B.’s death, but before either A* 
or C. knew of it, deposited notes with C., as collateral security for ad- 
vances, which notes were paid to C., it was held, that B.’s adminis- 
trator could not recover of C. the proceeds of the notes. Dick v. Page 
& Bacon, 234. 
A general agent, having the entire superintendence and management of 
the business of a lumber company, the members of which live abroad, 
has authority in good faith to make a transfer of lumber in trust to 
pay off the hands in the employ of the company. The creditors of the 
company cannot avoid such a transfer on the ground that the mem- 
bers of the company had previously agreed with a third person to deliv- 
er all the lumber to him to be disposed of for the company ; certainly 
not, where such third person recognizes the right of him to whom the 
the transfer is made, and does not insist that he himself has any lien 
or claim. Taylor v. Labeawme, 338. 
§. A public officer is not personally liable on contracts made by him in 
his official capacity. Tutt v. Hobbs, 486. 


PRINC.PAL AND SURETY. 

See Bonps anp Notes, 1, 2, 8, 13. 

1. Under the first section of the act concerning “ securities,” (R. C. 1845,) 
a notice in which the surety states that he “ will no longer stand secu- 
rity for the principal debtor unless suit is commenced and prosecuted 


> 
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PRINCIPAL AND SURETY—( Continued.) 
according to the law,’? was held sufficient, although the note was not 
described or referred to, the creditor not showing that he was actually 
misled. Routon’s Administrators v. Lacey, 399. 

2. Where there were two joint sureties, one of whom gave notice, but the 
other did not, tt was held, that the surety who gave no notice was re- 
leased to the extent of one half of the debt, andno more. Ib. 

3. Under the act concerning “ securities”? (R. C. 1845,) a surety cannot 
exonerate himself from liability, by notifying the creditor, after the 
death of the principal debtor, to present the demand for allowance 
against his estate, and his failure to do so within thirty days. A case 
where the principal is dead is not within the meaning of the statute. 
Hickam v. Hollingsworth, 475. 

PROCESS. 


See Scrre Factas. Manpamus. ATTACHMENT, 6, Writ. 
PROBATE COURT. 
See ADMINISTRATION. 
PROMISSORY NOTES. 
See Birts or ExcHaNnGE AND NecoriasLe Notes. Bonps anp Notes, 
4,5, 7,9. Set-orr, 1. 
QUO WARRANTO. 

1. Where an act establishing a new county within the limits of an old one 
is unconstitutional, the sheriff of the old county may proceed by quo 
warranto against the person assuming to act as sheriff of the new coun- 
ty. State v. Scott, 521. 

R CEIPT. 
See RELEASE, 3. 
RECORDS. 

1. The words “ my seal of office,” instead of “the seal of the court,” in 
the attestation of a clerk, held sufficient under the act of congress of 
May 26,1790. McLain & Wife v. Winchester, 49. 

REFERENCE. 
See Practice, 15, 16. 
REGISTRY. 
See ConvEYANCES, 2, 3. 
RELEASE. 
See ExtTIncuIsHMENT, 1. 
1. At common law, conveyances between tenants in common cannot ope- 


rate by way of release, but must contain words of perpetuity to pass a 
fee. Rector v. Waugh, 13. 

2. A. executed to B. a note “ for goods received by C.,” payable “in case 
C. should not return to St. Louis within fifty days.” C., owing to 
sickness, did not return within fifty days, but did soon after, and execu- 
ted his own note to B. for the goods. Held, A. is liable to B. for the 

full amount of his note, whether B. sustained any damage by C.’s not 
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RELEASE—( Continued.) 
returning within the time or not; nor did the giving of the note by C. 
discharge A.; nor the verbai declaration of B. that A. was free. 
Hempler v. Schneider, 258. 
3. A receipt in full from the plaintiff, after suit brought, is a good defence 
by way of plea puis darrein continuance. Wade & Osborne v. Emerson 
§ Goldsberry, 267. 
4. The acceptance by a creditor of the note of a third person in satisfac- 
tion of a debt, extinguishes the liability of the original debtor. Wade 
& Osborne v. Goldsberry, 270. 


REMAINDER. 

1. V. by deed of gift, in 1837, conveyed a female slave to his grand- 
daughter, “and her heirs forever.”” A subsequent clause of the deed 
provided that if the donee should die leaving no lawful issue, the slave 
and her increase should be equally divided among the sons and daugh- 
ters of V. Held, V.’s grand-daughter took an absolute estate, and the 
remainder was void. Vaughn v. Guy, 429. 

2. A testator devised real estate to his wife, “for and during her natural 
life, and after her death to descend to her children by him, equally, 
share and share alike.”? Held, this created a vested remainder in the 
children. Jones v. Waters, 587. 


REPLEVIN. 
See Evtpence, 12. 


REVENUE. 

1. Under the eighth subdivision of the second section of the first article of 
the act concerning “ revenue,’’ (R. C. 1845,) where a building is used 
in part for a school house, and in part for other purposes, it is not ex- 
empt from taxation. There cannot be a separate assessment for that 
portion which is used for other than school purposes. Wyman v. City 
of St. Lowis, 335. 

ROADS. 

1. The thirty-third section of the act concerning “ roads,?’ i i March 

3, 1851, is void. State v. Field, 529. 


SALES. 
See Execution. Taxes. ADMINISTRATION, 3, 4, 5. 


1. D. having another wife living, imposed himself upon the plaintiff, nnd 
induced her to marry him. After the marriage, he took possession of 
personal property belonging to her, and sold it to the defendant, who 
bought in good faith. Held, the title passed. Depew v. Robards, 580. 


SALVAGE, 
1. Where a boat lying at the St. Louis levee, having no person on board, 
was broken loose from her moorings in broad day light by a gorge of 

ice, and drifted down the river fifty or sixty yards, when she was 
caught and secured by the plaintiff, it was held, that he was not enti- 

tled to salvage under the act on that subject, (R. C. 1845.) Collard 

v. Eddy, 354. 
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SCIRE FACIAS. 





1. A scire facias to revive a judgment against an administrator, instead of 
having a sheriff’s return of service upon it, had an acknowledgment 
signed by the administrator, that it was personally served upon him. A 
judgment by default was afterwards rendered against the administrator. 
Held, this judgment was not void, and cannot be objected to in a col- 
lateral proceeding. Draper v. Bryson, 71. 


SECURITIES. 











1. Under the first section of the act concerning “ securities” (R. C. 1845) 
a notice in which the surety states that he will no longer stand security 
for the principal debtor unless suit is commenced and prosecuted ac- 
cording to law, was held sufficient, although the note was not described 
or referred to, the creditor not showing that he was actually misled. 
Routon’s Administrators v. Lacy, 399. 

2. Where there were two joint sureties, one of whom gave notice, under 
the act, but the other did not, it was held,.that the surety who gave no 
notice was released to the extent of one half of the debt and no more. 
ib. 

3. Under the act concerning “securities,” (R. C. 1845,) a surety cannot 
exonerate himself from liability, by notifying the creditor, after the 
death of the principal debtor, to present the demand for allowance 
against his estate, and his failure to do so within thirty days. A case 
where the principal is dead is not within the meaning of the statute. 
Hickam v. Hollingsworth, 475. 


SETTLEMENT. 


See SET-oFF. 
SET-OFF. 






1. Where notes sued on are proved to have been given upon a settlement, 


and the defendant sets up a claim which accrued prior thereto, he must 
show that it was not included in the settlement. If the disputed claim 
was discussed at the time, the settlement will be held to embrace it, un- 
less it clearly appears that the parties agreed to leave it open. Perry’s 
Administrators v. Roberts, 36. 


SHERIFF. 
See Fers, 1. Bonps anp Notes, 12. 
1. A plaintiff in an attachment suit, by mistake, stated the amount of his 


demand, in his petition and affidavit, at too smallasum. This amount 
was inserted in the writ to the sheriff. The sheriff attached the defend- 
ant’s property, which he released upon payment of the amount named 
in the writ, with costs. Afterwards, the plaintiff recovered judgment 
in the attachment suit for the sum actullay due him. Held, the sheriff 
was not liable. Page & Pettus v. Belt, 263. 


2. The securities in a sheriff’s bond are liable for his failure to pay over 





money received in his official capacity, during the term of office covered 
by their bond, although the money arose from a partition sale made by 
him during a previous term of office, covered by a bond with different 
securities. Ingram’s Administrators y. Macombs & Farrar, 558. 
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SLAVE. 
See FravpuLent CoNVEYANCES. 
1. A slave, who is taken by his master into territory where slavery is pro- 
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hibited, and there acquires a domicil, cannot, after returning with his 
master into this state, maintain a suit for freedom in our courts. 
(Scott v. Emerson, 15 Mo. Rep. 576, affirmed.) Sylvia v. Kirby, 434. 


SHERIFFS’ SALES. 
See Execution, 2. 


SLANDER. 
1. An action for slander cannot be maintained against a corporation. 


Childs v. Bank, 213. 


SPECIFIC PERFORMANCE. 
1. Mere inadequacy of consideration, unconnected with any circumstan- 


ces of unfairness, overreaching or oppression, is no objection to enforc- 
ing the specific performance of a contract, when the parties stand upon 
an equality, with equal means of information, apd not in any confiden- 
tial relation, and when no artifice is practised. Harrison v. Town, 237. 


2. Defendants, who are resisting the specific performance of a con- 


tract, cannot object to a decree because it gives to the complainant a 
greater interest in the contract than he is entitled to, as against other 
parties who arg also entitled under the contract. Jb. 


ST. LOUIS, CITY OF. 
See STrREETs. 
STREETS, OPENING OF, &c. 

1. On an inquest by a jury before the mayor of the city of St. Louis, under 


the charter of 1841, to assess the damages to owners of property by the 
opening of a street, several persons may be joined in one estimate and 
assessment, provided the sum assessed to each is ascertained by the jury. 
McKee v. City of St. Louis, 184. 

In such a case, where one of the owners takes the proper steps and has 
the assessment set aside as to him, the setting aside will not enure to the 
benefit of the others, who have taken no such steps. The mayor, under 
that charter, had no power to set aside an assessment, after the expira- 
tion of ten days. Ib. 

Where A. dedicates land to the city for a street, and afterwards exe- 
cutes a conveyance to B. which ineludes the land so dedicated, parol 
evidence is admissible, in a proceeding between the city and B. to show 
an agreement by B. at the time of receiving the conveyance, that the 
street should remain open. Jb. 


4. Land may be dedicated to public use without a deed. 1d. 


SUPREME COURT. 
1. The supreme court will not consider instructions not incorporated in the 


bill of exceptions. McLain & Wife v. Winchester, 49. 


2. A case will not be reversed for the giving of instructions so utterly irrel- 


evant that they could not have misled the jury; nor for the refusal to 
41—voL. XVII. 
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SUPREME COURT—( Continued.) 


3. 
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INDEX. 


give abstract propositions of law which could not assist the jury in de- 
ciding the case. Ib. 

Under the code, where the trial is by the court without a jury, it is im- 
proper practice to ask instructions, and a judgment will not be reversed 
for a refusal to grant them. Clouse v. Maguire, 158. 


. Judgment affirmed with damages because no question of law was pre- 


sented on the record. Wagner v. Rothenbuecher, 232. 


. The supreme court will not notice a bill of exceptions not signed. Dar- 


rah & Pomeroy v. Steamboat Lightfoot, 276. 


. If a judge improperly refuses to sign a bill of exceptions, his error can- 


not be corrected by appeal. Jb. 


. A judgment will not be reversed for an erroneous instruction which is 


properly qualified by another instruction given. Gamache v. Piquignot, 
310. 


. Unintelligible instructions a ground of reversal. Crole v. Thomas, 329. 
. Judgment reversed because the jury were instructed that the plaintiff, 


who was suing for his services upon a quantum merwit, could not recover 
unless he proved a contract. Waldstein v. Bredell & Baldwin, 352. 
Judgment reversed because the case was not properly saved. Coons v. 
Wheeler & Bullock, 362. 

Under the code, where the trial is by the court without a jury, the judg- 
ment will be reversed, unless the court finds and states on the record the 
facts on which its judgment is based, and unless the facts found support 
the judgment. Bates v. Bower, 550. 


SURETY. 
See Bonps AND NOTEs. 


TAXES. 


PRINCIPAL AND SuRETY. SECURITIES. 


A purchaser at a tax sale under city ordinances takes no title, unless due 
notice of the sale has been given, as prescribed in the ordinances. Nel- 
son v. Goebel, 161. 


. No presumption is made in favor of tax titles under city ordinances. A 


party relying on such a title must show a strict compliance with all the 
pre-requisites. Thus, where the assessor or other city officers are re- 
quired to return and publish a description of the property and the name 
of the owner, and their description is erroneous or incomplete, no title 
will pass to the purchaser. Ib. 

Under the eighth subdivision of the second section of the first article of 
the act of 1845, concerning “ revenue,?? where a building is used in 
part for a school house, and in part for other purposes, it is not exempt 
from taxation. There cannot be a separate assessment for that portion 
which is used for other than school purposes. Wyman v. City of St. 
Louis, 335. 


T NANT IN COMMON. 
See Joint TENANTS AND TENANTS IN ComMMON. 


TENDER. 
See Costs, 1. 








TRESPASS. 
1. Under the first section of the act concerning “‘ trespass,?? (R. C. 1845,) 
where a plaintiff, in his petition, claimed damages for a wrongful 
entry upon his land and for timber cut and carried away, and there was 
a general verdict in his favor, and an entire assessment of damages, 
with no finding of the value of the timber, i was held, that the damages 

could not be trebled. Ewing v. Leaton, 465. 


TROVER. 

1. In trover, the measure of damages is the value of the thing converted, at 
the time of the conversion. Thus, where the subject of the trover was a 
slave which died in the possession of the defendant after demand and 
refusal, the plaintiff was held entitled to recover his value. Carter v.. 
Feland, 383. 


TRUSTS AND TRUSTEES. 
See Devise. PartNersHip. Fraups AND PeRsuRIEs, 1. 
1. No trust results to a husband who purchases property, and causes it to 
be conveyed to his wife’s trustee. dlexander v. Warrance, 228. 


VARIANCE. 
See Bonps anp Nores, 9. 


VENUE. 
1. An application for a change of venue is properly overruled, when not 
applied for until the cause is called for trial, no previous notice having 
been given of the application. Perry’s Administrators v. Roberts, 36. 
2. A change of venue is properly refused, unless the party applying for it 
has complied with the requisitions of the statute. Lewin v. Dille & 
Avery, 64. 


VOID AND VOIDABLE. 
See JupcmrentT. Inrancy, 1. 


WARRANTY. 

1. The remedy by the ancient warranty real of the common law never had 
any practical existence in the United States; and the principles which 
were applied to it, having their origin in the feudal system, are not ap- 
plicable to the covenant of warranty used in our system of conveyan- 
cing. Rector v. Waugh, 13. 

2. The common law implied no warranty, when partition was made be- 
tween joint tenants and tenants incommon. The doctrine which makes 
an outstanding title bought in by one joint tenant or tenant in common, 
enure to the benefit of his co-tenants, is one of equitable cognizance, 
and courts of equity mould and apply it so as to do justice among the 
tenants. Ib. 

3. At common law, conveyances between tenants in common cannot ope- 
rate by way of release, but must contain words of perpetuity to pass a 
fee. If one tenant in common conveys to another by a deed with war- 

ranty containing no such words, the warranty becomes extinct by the 
death of the grantee, and any after acquired title of the grantor does 
not, by virtue of it, enure to the heirs of the grantee. Ib. 
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WARRANTY—{ Contioued.) 
4, A grantee has no recourse against his grantor upon his covenant of war- 
ranty, for money paid to purchase in an adverse title without contesta- 
tion. Caldwell v. Bower, 564. 


WRIT. 
See ScrrE Facras. Manpamvs. 

1. Where a writ was directed to the coroner, instead of the sheriff, tf was 
held that, after a motion to quash filed, the plaintiff was properly al- 
lowed to amend the writ, by stating, as a reason why it was so direct- 
ed, that the sheriff was one of the defendants. Moss v. Thompson, 405. 


WILL. 
See Devist. ADMINISTRATION, 3. 

1. The eleventh section of the act concerning “wills” (R. C. 1845,) was 
only intended to make provision for children unintentionally omitted by 
the testator. Where a will named the deceased daughter of the tes- 
tator, but made no mention of her children, this raises the presumption 
that the children were in the mind of the testator} and intentionally 
omitted. Guitar v. Gordon, 408. 

2. A testator recited in his will, as follows: “I have heretofore given to 
my daughter, E. G., in property, the sum of $907.”? This was the 
only mention of the daughter, and no mention was made of her chil- 
dren. She was dead when the will was made, but no mention was made 
of her death. The residuary clause of the will was as follows: “ Af- 
ter the specific devises, there will remain a large amount undisposed of, 
which I direct shall be distributed among all my children, share and 


. 


share alike, except my son, J. M. G.”? Held, that under the act con- 
cerning wills, the children of E. G. are entitled to the share of the res- 
idue she would have taken, had she been living. 2. 


WRIT. 

See Scrnt Factas. Manpamvs. 
WRIT OF ERRQR. 

See APPEAL. 








